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Attorneys for Appellant:

BUTLER, VAN DYKE & DESMOND, Esqs.,

EDWARD P. KELLY, Esq.,

Sacramento, Calif.

Attorneys for Appellees:

RALPH H. LEWIS, Esq.,

GEORGE E. McCUTCHEN, Esq.,

Sacramento, Calif.

In the Northern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California.

H. A. LINDQUIST and SELMA A. LINDQUIST,
Plaintiffs,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiffs complaining allege:

I.

That defendant is now, and was at all times

herein mentioned, a corporation duly organized and

existing under and by virtue of the laws of the

State of Minnesota.
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II.

That plaintiffs are citizens and residents of the

State of California; that defendant is a resident of

the State of Minnesota and the matter in contro-

versy, exclusive of interest and costs, exceeds the

sum of $3,000.00.

III.

That on and prior to the 29th day of September,

1921, plaintiffs were residing in St. Paul, Minne-

sota, were wholly unfamiliar with California farm
and fruit lands, the nature, quality and values

thereof and in all negotiations hereinafter referred

to were compelled to rely, and did rely, entirely

upon the statement and representations of defend-

ant with respect thereto.

IV.

That defendant well knew of the unfamiliarity of

plaintiffs with each of the matters and things con-

tained in the representations hereinafter set forth

and with intent to cheat [1*] and defraud plain-

tiffs by inducing them to enter into the contract

hereinafter referred to falsely and fraudulently

stated and represented to plaintiffs that all of the

10-acre tracts of land in the County of Sacramento,

State of California, then being sold by defendant

were, and particularly that that certain real prop-

erty in the County of Sacramento, State of Califor-

nia, described as Lot No. 19 of Vineland, according

to the official map or plat thereof, was of the fair

and reasonable value of $275.00 per acre; that all

*Page-number appearing at the foot of page of original certified
Transcript of Record.
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of the land thereof was rich and fertile and was

capable of producing all sorts of farm crops and

products; that said land was entirely free from all

conditions and things injurious or harmful to the

growth of fruit-trees; that said land was perfectly

adapted to the raising of fruits of all kinds in

commercial quantities; that said land was capable

of producing large crops of any kind of deciduous

fruit planted thereon, and that said crops were of

the finest quality.

V.

That plaintiffs relied solely upon said represen-

tations, and each of them, and believed the same to

be true and solely by reason thereof entered into

a contract with defendant on or about said 29th day

of September, 1921, whereby defendant agreed to

sell and plaintiffs agreed to purchase the 10-acre

tract of land above described at a price of $3,250.00.

VI.

That plaintiffs well and faithfully did and per-

formed all the terms, covenants and conditions of

said contract on their part to be performed and on

or about the 30th day of October, 1923, defendant

deeded said real property to plaintiffs and plaintiffs

paid a balance thereon and in so doing executed a

promissory note for $1,150.00 to the F. A. Bean
Foundation, Inc., a corporation, and secured the

same by a first deed of trust upon said land and

further and as the [2] balance of the agreed pur-

chase price of said land executed three notes for

a total of $1,000.00 and a deed of trust to defendant
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herein. That said three notes were fully paid on

and prior to the 25th day of October, 1926.

VII.

That it was not then, there, at anjr time, or at all

true that said land above described, or any of said

parcels of land, were, or was, of the value of $275.00

per acre, or that any portion thereof was worth in

excess of $15.00 per acre and/or that any of said

land was fertile and/or would produce any crops

in commercial quantities and/or was at all adapted

to the growing of fruits or fruit-trees and/or that

trees of any kind would grow, thrive or flourish

thereon.

VIII.

That said representations were, and each of them

was, at the time of the making thereof false and

untrue and were at said times known to defendant

to be false and untrue and were made solely for the

purpose of cheating plaintiffs out of their money

by inducing them to enter into said contract and to

make said payments.

IX.

That plaintiff did not discover the falsity of said

representations, or any of them, until January, 1928,

and prior thereto and because of their reliance

thereon plaintiffs expended moneys in the improve-

ment of said described real property and bestowed

labor thereon. That in so doing plaintiffs con-

structed a house thereon at an expense of $1,000.00,

installed pumps at an expense of $757.00, built

chicken-houses at an expense of $450.00, plowed

and levelled said land at an expense of $300.00, put
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a lawn about the house on said property at an ex-

pense of $100.00, blasted for and planted trees at

an expense of $200.00, installed water pipes for irri-

gation and domestic use at an expense [3] of

$300.00, built fences at an expense of $100.00, put in

electric waring at an expense of $50.00 and bestowed

work and labor upon said property of the actual

and reasonable value of $6,500.00. That each of

the said sums was the actual, necessary and rea-

sonable expense of each of said items.

X.

That in making said improvements and attempt-

ing to make said place produce, as aforesaid, plain-

tiffs have so expended in money and work and

labor $9,757.00, paid to defendant $3,250.00, plus

interest, and plaintiffs have so expended upon said

property $13,007.00. That had said property been

as represented said moneys would have been prop-

erty expended thereon and said property would

have been worth the said total cost thereof and

said property would have been worth the said total

cost thereof buy by reason of the fraud and deceit

of defendant, as aforesaid, and of the falsity of

said representations said land as improved is not

worth in excess of $1,000.00 and plaintiffs have

thereby been damaged in the sum of $12,007.00.

XI.

That said acts of defendant, and each of them,

and defendant's whole course of conduct was un-

lawful, malicious, fraudulent and oppressive and

a reasonable sum to be allowed plaintiffs as puni-

tive therefor is $5,000.00.
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WHEREFORE, plaintiffs pray judgment for

$17,007.00, for plaintiffs' costs of suit and for such

other and further relief as to the Court shall seem

meet and proper.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,
Attorneys for Plaintiffs. [4]

State of California,

County of Sacramento,—ss.

H. A. Lindquist, being duly sworn on oath, says

he is one of the plaintiffs in the above-entitled

matter and that he has read the foregoing com-

plaint and knows the contents thereof, and that

the same is true of his own knowledge, except as to

the matters therein stated on information and be-

lief, and as to those matters he believes it to be

true.

W. A. LINDQUIST.

Subscribed and sworn to before me this 3d day

of February, 1928.

[Seal] GEORGE E. McCUTCHEN,
Notary Public in and for the County of Sacra-

mento, State of California.

[Endorsed] : Filed Feb. 6, 1928. [5]

[Title of Court and Cause.]

DEMURRER TO COMPLAINT.

Now comes defendant above named, and demurs

to the complaint of plaintiffs on file herein, and

for grounds of demurrer alleges as follows:
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I.

That said complaint does not state facts suffi-

cient to constitute a cause of action.

II.

That said complaint is uncertain in this, that

it does not appear therefrom what facts were dis-

covered by plaintiffs in January of 1928, or there-

after, from the discovery of which plaintiffs allege

that they became informed of the alleged falsity of

said representations; nor can it be ascertained

therefrom what was the nature or character of the

work and/or labor bestowed upon said property

as alleged in plaintiffs' complaint; nor can it be

ascertained therefrom the quantity of labor so be-

stowed.

III.

That said complaint is ambiguous and unintel-

ligible for each of the reasons hereinabove given

for its being uncertain.

IV.

That this action and cause of action is barred

under the provisions of Section 338 and of Subdi-

vision 4 thereof of the Code of Civil Procedure of

the State of California. [6]

WHEREFORE, defendant prays that plaintiffs

take nothing by their action herein, and that it be

hence dismissed with its costs of suit herein in-

curred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

[Endorsed] : Filed Feb. 16, 1928. [7]



Sacramento Suburban Fruit Lands Co.

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Mon-

day, the 12th day of March, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable A. F. ST.

SURE, District Judge.

[Title of Cause.]

MINUTES OF COURT—MARCH 12, 1928—

ORDER OVERRULING DEMURRER.

After hearing the attorneys, IT IS ORDERED
that the demurrer to complaint be overruled, with

leave to answer within 20 days. [8]

[Title of Court and Cause.]

ANSWER.

Now comes defendant above named, and an-

swering plaintiffs' complaint, admits, denies and

alleges as follows, to wit:

I.

Admits the allegations contained in Paragraphs

I and II of plaintiffs' complaint.

II.

Denies that in the negotiations for the purchase

of California lands, as set forth in plaintiffs' com-

plaint, plaintiffs, or either of them, were compelled
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to rely, or did rely upon the statements and/or

representations of defendant with respect thereto.

Admits that on the 29th of September, 1921,

plaintiffs were residing in St. Paul, Minnesota.

Concerning the allegations that plaintiffs were

then wholly unfamiliar with California farm and

fruit lands, their nature, quality and values, defend-

ant alleges it has not sufficient information or belief

to enable it to answer the same, and upon that

ground and for that reason it denies, both gener-

ally and specifically each and all of said allegations.

[9]

III.

Admits that on the 29th day of September, 1921,

plaintiffs and defendant entered into a contract,

whereby defendant agreed to sell and plaintiffs to

purchase the ten-acre tract of land described in

Paragraph IV of plaintiffs' complaint.

IV.

Admits that on the 30th day of October, 1923,,

defendant deeded said real property to plaintiff;

denies that at said time plaintiffs paid the bal-

ance due upon said contract of purchase; admits

that at said time plaintiffs executed a promissory

note for Eleven Hundred Fifty ($1150.00) Dollars,

to the F. A. Bean Foundation, Inc., a corporation,

and secured the same by a first deed of trust upon

said land; admits that plaintiffs at said time also

executed three notes for a total of One Thousand

($1,000.00) Dollars, to defendant, and secured the

same by a second lien deed of trust, and that said

three notes have been duly paid.
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V.

Concerning the allegations in Paragraph IX of

plaintiffs' complaint to the effect that plaintiffs

constructed a house on said real property at an ex-

pense of $1,000.00; installed pumps at an expense

of $757.00; built chicken-houses at an expense of

$450.00; plowed and levelled said land at an ex-

pense of $300.00; put in a lawn at an expense of

$100.00; blasted for and planted trees at an ex-

pense of $200.00; installed water pipes for irriga-

tion and domestic use at an expense of $300.00;

built fences at an expense of $100.00; put in elec-

tric wiring at an expense of $50.00, and bestowed

labor thereon at a value of $6,500.00, and that each

of said sums was the actual, necessary and reason-

able expense of each of said items, defendant al-

leges it has not sufficient information or belief upon

or concerning the same to enable it to answer, and

therefore, denies [10] both generally and specifi-

cally, each and all of said allegations, but in this

connection defendant admits that plaintiffs con-

structed a house on said property, installed pumps,

built chicken-houses, plowed and levelled the land,

put in a lawn, blasted for and planted trees, in-

stalled water pipes, built fences, and put in electric

wiring.

VI.

Defendant admits that in the manner hereinbe-

fore alleged, plaintiffs paid a total of $3,250.00,

plus interest, for said property.

VII.

Defendant denies each and all of the allegations
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of plaintiffs' complaint not hereinabove denied for

want of information or belief, or not hereinabove

expressly admitted.

Further answering plaintiffs' complaint, and as

a further defense thereto, defendant alleges:

That this action and cause of action is barred

under the provisions of Section 338 of the Code

of Civil Procedure of the State of California, and

of Subdivision 4 thereof.

As a separate and further defense to plaintiffs'

complaint, defendant alleges, that if any misrep-

resentations were made concerning the value, qual-

ity or characteristics of the real property pur-

chased by plaintiffs from defendant, that the same

were waived for the following reasons, to wit:

That after plaintiffs discovered the quality, char-

acteristics and value of said land, plaintiffs became

and were in default under the terms and provisions

of said contract of purchase; that said defaults

of plaintiffs consisted of the following, that is, that

on January 1st, 1923, when, pursuant to the terms

of said contract, there was due an annual payment

of $530.00, with interest, [11] plaintiffs failed to

make the same; that in spite of said default plain-

tiffs procured from defendant, leave to continue

with the performance of said contract, and defend-

ant allowed said contract to remain in force and

effect and did not declare a forfeiture thereof; that

on November 1st, 1923, while plaintiffs still re-

mained in default as aforesaid, it was agreed be-

tween the parties to said contract, that the sum of

the indebtedness owing from plaintiffs to defend-
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ant should be changed and that the amount of

annual payment required should be reduced, and

pursuant to said agreement, and at the request of

plaintiffs and under the consent of defendant, the

sum of the said indebtedness and of the security

therefore, was changed as follows:

Plaintiffs executed a promissory note in the sum

of $1,150.00, to the F. A. Bean Foundation, Inc., a

corporation, and secured the payment of the same

by a first lien deed of trust upon said real property,

the legal title thereto having been conveyed to

plaintiffs by defendant. Said promissory note was

by its terms due in five years and bore interest at

the rate of seven per cent, payable quarterly. The

balance of said indebtedness due defendant was at

said time to be handled as follows:

Plaintiffs were to pay the sum of $654.59 in cash

at the time the deed was passed, and execute their

promissory note for One Thousand Dollars, se-

cured by a second lien deed of trust upon said

real property; that plaintiffs did execute said

promissory note and deed of trust, but failed to

pay said sum of $654.59, and defendant, at the

request of plaintiffs, permitted said sum of $654.59

to remain unpaid until November, 1924, at which

time plaintiffs paid the sum of $750.00 to apply on

account; that during all of said negotiations, after

the making of said contract, plaintiffs [12] con-

cealed from defendant the fact that they were

claiming to have been, or believed themselves to

have been defrauded in the making of said con-

tract.
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WHEREFORE, defendant prays that plaintiffs

take nothing by their said action herein, and that

defendant have and recover of and from plaintiffs

its costs of suit herein incurred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant. [13]

State of California,

County of Sacramento,—ss.

L. B. Schei, being duly sworn, deposes and says:

That he is an officer, to wit, the resident secre-

tary of Sacramento Suburban Fruit Lands Com-

pany, a corporation, the defendant in the within

entitled action ; that he makes this affidavit for and

on behalf of said corporation defendant; that he

has read the foregoing and annexed answer and

knows the contents thereof, and that the same is

true of his own knowledge, except as to such mat-

ters as are therein stated upon information or be-

lief, and as to such matters he believes it to be true.

L. B. SCHEI.

Subscribed and sworn to before me this 24th day

of April, 1928.

[Seal] A. E. WEST,

Notary Public in and for the County of Sacra-

mento, State of California.

Service hereof is hereby admitted and receipt of

copy acknowledged this 24th day of April, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Pltf

.

[Endorsed] : Filed Apr. 24, 1928. [14]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Tuesday,

the 16th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District

of Montana, designated to hold and holding

this court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 16, 1928—

TRIAL.

This case came on regularly this day for trial.

Geo. E. McCutchen and Ralph Lewis, Esqrs., ap-

pearing as attorneys for the plaintiffs and E. P.

Kelly and J. W. S. Butler, Esqrs., appearing as

attorneys for the defendant. Thereupon the fol-

lowing named persons, viz.:

Jacob Kammerer, Nochell Cirincion,

Emil A. Hintz, John D. Greene,

Robert Blume, Henry Morgan,

C. R. Fairfield, Gordon Dinney,

Dave Mullen, A. H. Griesel and

John Jurach, Milo Dye,

twelve good and lawful jurors, were, after being

duly examined upon their oaths, sworn to tey the

issues joined herein. Counsel for both sides made

their opening statements to the Court and jury.

H. A. Lindquist, Selma A. Lindquist, John A. Lind-
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quist, Howard D. Kerr, Adolph Stern, H. L. Fred-

erickson, and Herbert C. Davis were sworn and

testified on behalf of the plaintiffs and the plain-

tiffs introduced in evidence and filed its exhibits

marked Nos. 1, 2, 4 and 5 and the plaintiffs rested.

Lambert Hagel, John Posehn, F. E. Unsworth, H.

F. Bremer, J. Geddes, Louie Terkelson, H. S.

Wanzer, Walton Holmes, E. E. Amblad, Arthur

Morley, and F. E. Twining were [15] sworn and

testified on behalf of the defendant and the de-

fendant introduced in evidence and filed its ex-

hibits marked Nos. 3, 6, 7, 8, 9, 10 and 11 and the

defendant rested. Herbert C. Davis was recalled

in rebuttal and James B. Leach, Ida E. Perra and

John V. Krall were sworn and testified on behalf of

the plaintiff, and the plaintiff again rested. De-

fendant made and filed a motion for a directed ver-

dict, which motion was ORDERED denied. After

argument by the counsel and the instructions of

the Court to the jury, the jury at 5:15 o'clock P. M.

retired to deliberate upon their verdict. OR-
DERED that the jury be committed to the custody

of the U. S. Marshal until such time as they shall

have agreed upon a verdict. The verdict shall be

signed by the foreman and sealed in an envelope and

kept in the custody of the Foreman, and the jury

shall report its verdict to the Court on Wednesday,

October 17th, 1928, at 10 o'clock A. M. [16]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Wednes-

day, the 17th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District

of Montana, designated to hold and holding

this court.

[Title of Cause.]

MINUTES OF COURT— OCTOBER 17, 1928—

TRIAL (RESUMED).

The parties hereto and the jury impaneled herein

being present as heretofore the trial was thereupon

resinned. The jury was thereupon asked if they

had agreed upon a verdict and through their fore-

man answered in the affirmative, and thereupon pre-

sented a sealed verdict which was opened in the

presence of the jury and read and which verdict

was ORDERED recorded as follows, viz.:

"We, the jury, find in favor of the plaintiffs

and against the defendant, and assess the plain-

tiffs' damages at $1800.00.

Dated: October 17th, 1928.

MILO E. DYE,
Foreman. '

'

and the jury being asked if said verdict is their

verdict, each juror replied that it is. ORDERED
that jurors Jacob Kammerer and Milo Dye be ex-
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cused until Tuesday, November 13th, 1928, at 10

o'clock A. M. FURTHER ORDERED that all

other jurors in attendance this day be excused from

further service upon this court. [17]

[Title of Court and Cause.]

VERDICT.

We, the jury, find in favor of the plaintiffs and

against the defendant, and assess the plaintiffs'

damages at $1,800.00.

MILO E. DYE,
Foreman.

Dated: October 17th, 1928.

[Endorsed] : Filed Oct. 17, 1928, at 10 A. M. [18]

In the Northern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 473—LAW.

H. A. LINDQUIST and SELMA A. LINDQUIST,
Plaintiffs,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.
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JUDGMENT.

This cause having come on regularly for trial on

the 16th day of October, 1928, being a day in the

October, 1928, Term of said Northern Division of

said Court, before the Court and a jury of twelve

men duly impaneled and sworn to try the issues

joined herein, Geo. E. McCutchen and Ralph Lewis,

Esqrs., appearing as attorneys for the plaintiffs and

J. W. S. Butler and E. P. Kelly, Esqrs., appearing

as attorneys for the defendant; and the trial hav-

ing been proceeded with on the 16th and 17th days

of October, 1928, in said Term, and evidence, oral

and documentary, upon behalf of the respective

parties having been introduced and closed and the

cause after arguments of the attorneys and the in-

structions of the Court having been submitted to the

jury, the jury having subsequently rendered the fol-

lowing verdict, which was ORDERED recorded,

to wit:

"We, the Jury, find in favor of the Plain-

tiffs and against the Defendant, and assess the

Plaintiffs' damages at $1800.00.

Dated: October 17th, 1928.

MILO E. DYE,
Foreman. '

'

and the Court having ORDERED that judgment

be entered in accordance with said verdict: [19]

WHEREFORE, by virtue of the law and by

reason of the premises aforesaid,

—

IT IS ORDERED AND ADJUDGED that the

plaintiffs, H. A. Lindquist and Selma A. Lindquist,
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do have and recover of and from the defendant

Sacramento Suburban Fruit Lands Company,

a corporation, the sum of Eighteen Hundred

($1800.00) Dollars, and for costs taxed at $39.10.

Judgment entered this 17th day of October, 1928.

WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [20]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable GEORGE M. BOURQUIN,
Judge of the District Court of the United

States for the Northern District of California

:

Now comes the defendant, Sacramento Suburban

Fruit Lands Company, a corporation, by its attor-

neys, and respectfully shows:

That the defendant, feeling aggrieved by the ver-

dict and judgment thereon in said cause rendered

on the 17th day of October, 1928, in favor of plain-

tiffs and against defendant, for the sum of One

Thousand Eight Hundred ($1800.00) Dollars, dam-

ages, and costs amounting to Thirty-nine and 10/100

($39.10) Dollars, hereby petitions the Court for an

order allowing the defendant to appeal to the

United States Circuit Court of Appeals for the

Ninth Circuit for the reasons set forth in the assign-

ment of errors filed herewith, and that a citation be

issued as provided by law, and that a transcript
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of the record upon which said judgment was based

be sent to the Honorable United States Circuit

Court of Appeals for the Ninth Circuit, and that all

further proceedings in this court be suspended and

stayed until the determination of the appeal, and

that an order be made fixing the amount of surety

which said defendant shall give upon this appeal.

Dated: November 24, 1928.

J. W. S. BUTLER,
Of BUTLER, VAN DYKE and DESMOND,

EDWARD P. KELLY,
Attorneys for Defendant. [21]

Service hereof is hereby admitted and receipt of

copy acknowledged this 26th day of November,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Nov. 26, 1928. [22]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes Sacramento Suburban Fruit Lands

Company, a corporation, the defendant in the

above-entitled cause, and makes and files the fol-

lowing assignment of errors, upon which it will rely

in its prosecution of the appeal from the verdict

and the judgment thereon, herein made and entered
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on the 17th day of October, 1928, in favor of the

plaintiffs, and against this defendant:

I.

The Court erred in overruling defendant's de-

murrer to the complaint filed in the above-entitled

cause.

II.

The Court erred in admitting in evidence a cer-

tain book (Plaintiffs' Exhibit 1) and in overruling

defendant's objection thereto, as follows:

"Q. Did you, in some way, get one of these

books'? A. Yes.

Mr. McCUTCHEN.—Mr. Butler, have you a

copy of this book that is not marked up?

Mr. BUTLER.—We have only one, which is

for our own use. [23]

Mr. McCUTCHEN.—Q. The book did not

have any pencil markings in it when you got it,

did it?

A. I don't remember.

Q. Well, you don't remember any pencil

markings in it, do you? A. No.

Mr. McCUTCHEN.—We offer this book in

evidence, solely for the purpose of showing the

representations made to these plaintiffs. We
do not contend there were any pencil markings

in the book when the plaintiff got it.

Mr. KELLY.—The offer is objected to on

the ground that if it is offered for any purpose,

the whole book is necessary in order that the

representations for which the offer is made may

be correctly interpreted and construed, and mi-
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less the book is offered as a whole we object to

it for that reason.

The COURT.—Objection overruled.

Mr. KELLY.—Exception.
Mr. McCUTCHEN.—We do offer the whole

of the book for the purpose of showing the rep-

resentations. We have not picked out any par-

ticular part of it.

(Plaintiffs' Exhibit 1.)"

III.

The Court erred in denying defendant's motion

for a directed verdict, as follows

:

"Mr. BUTLER.—I desire to make a motion if

the Court please, for a directed verdict. I move

the Court to instruct the jury to render a verdict in

favor of the defendant upon the following grounds

:

[24]

(1) That the evidence is insufficient to show

that the defendant deceived or defrauded plaintiffs

in making the contract referred to in the plaintiffs'

complaint for the purchase by plaintiffs from de-

fendant of land.

(2) That the evidence is insufficient to show

that defendant misrepresented the quality or char-

acter of the land purchased by plaintiffs from de-

fendant, or the value thereof.

(3) That the evidence is insufficient to show

that plaintiffs have been damaged by any act on

the part of the defendant.

(4) That the evidence shows affirmatively that

plaintiffs' cause of action is barred by the pro-

visions of Section 338, and of Subdivision 4 thereof,
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of the Code of Civil Procedure of the State of Cali-

fornia, and that the evidence is insufficient to show

that plaintiffs' cause of action is not barred by said

above-quoted provision of said section of said code.

The COURT.—The evidence is in conflict. It is

a question for the jury to determine. It is suffi-

cient if the jury takes that view. Motion denied.

Mr. BUTLER.—Exception."

IV.

The Court erred in holding that plaintiffs had

presented evidence sufficient to sustain their cause

of action.

V.

The Court erred in not holding that plaintiffs'

cause of action was barred by the statute of limi-

tations. [25]

VI.

The Court erred in instructing the jury on the

subject of representations claimed to have been

made by defendant to plaintiffs, as follows:

"First, the plaintiffs must prove that the repre-

sentations were made. That is to say that the de-

fendant, to induce this bargain, represented to them

that the land was well adapted to commercial or-

charding, and worth more than $275 an acre. If

plaintiffs prove either one of those representations

it is enough to serve that branch of the case, and

you proceed to the next step in the case. First,

were the representations made"? There is no ques-

tion, Gentlemen of the Jury, that regardless of

what Amblad may have said to the plaintiffs and

they say he did represent it as adapted to commer-
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cial orcharding, the defendant's book does make
that representation. The defendant, being a cor-

poration, it speaks by its agents, and its agents may
speak orally or by advertising literature, such as

this, which, of course, was prepared by some agent.

So you find it in the book. No other reasonable in-

terpretation can be placed upon it, and it was ad-

mitted in argument that the representation was

made to the plaintiffs that the land was well

adapted to commercial orcharding. No other rea-

sonable construction can be made of it. It is not a

question of how much truth is in the book, Gentle-

men of the Jury, the question is whether that repre-

sentation was made, and whether, as I will subse-

quently state to you, it was false. [26]

In respect to the allegation that the representa-

tion was made, made to plaintiffs that the land was

worth more than $275 an acre, both the plaintiffs

testify that Amblad did represent that to them.

And the brother of the plaintiffs, who was there,

testified to the same thing; and Amblad says noth-

ing about that when he testifies. So there are the

two plaintiffs and their witness testifying that the

representation was made, and no evidence in de-

nial on the part of the witness Amblad, who repre-

sented the defendant in that transaction."

VII.

The Court erred in instructing the jury on the

question of the falsity of the representations.

VIII.

The Court erred in instructing the jury on the
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question of defendant's knowledge of the falsity of

the alleged representations, as follows:

"If you find by the greater weight of the evi-

dence that the land is proven to have been worth

less than $275 an acre at that time, you proceed to

the next step, and that is, that the defendant is

not liable in any way unless they know those repre-

sentations, or either of them were false, or unless

the defendant ought to have known it, or unless the

defendant made the representations in a positive

fashion which presumes knowledge, and which it

cannot now deny. Did it know if the land was not

adapted to commercial orcharding successfully?

Did the defendant know it? It had been handling

these lands at that time some eight or nine years.

I think the book [27] says it sold the first tract

out there in this project in 1921. It had experts,

horticulturists—undoubtedly a man is pretty well

presumed to know what he owns in respect to its

adaptability to any purpose, especially if he has

experts in that particular purpose.

Furthermore, if it did not know it, should it not

have known it during all these years that it had it,

and selling it out in the market to people on these

representations that it was valuable for fruit as a

commercial enterprise %

Moreover, it states in this book that it is proven

beyond a doubt. Nothing stronger can be said than

that, Gentlemen, that it is proven beyond a doubt

that this land is adapted to commercial orcharding:.

When they made that representation, Gentlemen

of the Jury, the law implies they knew whether it
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was true or false. If it was false they are bound

by it, and would be liable accordingly.

And so in respect to value. If it was not worth.

$275 an acre, did defendant know it, taking into

consideration all their experience with the land?

If you find that the defendant did know that the

land was not adapted to commercial orcharding, or

ought to have known it, or positively asserted, as it

did, that it was, the law presumes knowledge, and

the plaintiffs' case is so far made, and you proceed

to the next step."

IX.

The Court erred in instructing the jury on the

question of plaintiff's belief in the alleged repre-

sentations and their reliance thereon, as follows:

[28]

"Then the next step. The law is that unless the

plaintiffs believed the representations and did rely

upon them, in whole or in part, to some extent, at

least, then there is no liability, because if the plain-

tiffs did not believe them, if they did not influence

the plaintiffs to buy the land, they have not been

harmed by them, they are simply out of the case,

they are superfluous. Did the plaintiffs believe

them? They say they did. They were Minne-

sotans; they knew nothing about California or

California fruit, from the practical side, never hav-

ing been here. All the knowledge they had they

got from defendant's literature, and talking with

their neighbors, so they say. They so testified.

Remember, if your recollection is different from

that of the Court, or if your recollection is dif-
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ferent from that of counsel as they stated the tes-

timony to you in their arguments, it is your recol-

lection that controls in respect to the evidence.

They say that Amblad came to them after they

had read the book first, and told them the same

things that were in the book, and that they be-

lieved them. He finally told them on the 29th of

September, If you don't buy before October 1st the

land is going up in price. That appealed to their

sense of thrift, and they did sign the contract that

night.

It is not necessary that the plaintiff should have

intended to start a commercial office (orchard).

If the seller of land attaches to it an attribute of

value and the buyer appreciates it gives a value to

the land, whether in the present or in the future,

if he did want to sell it again, and he is to some

extent influenced by [29] that assigned attribute,

that is enough to entitle him to recover, if it is

false.

So here, even if the plaintiff had not intended to

go into commercial orcharding when it was repre-

sented to them that this land was adapted to com-

mercial orcharding, if they appreciated that as

something that gave additional value to the land,

and they bought it because of it, the mere fact that

they did not intend to go into commercial orchard-

ing right away, or at all, is immaterial. But they

tell j^ou that they did intend to go into commer-

cial orcharding eventually. They say they fol-

lowed the plan of the book, which says that there

is a long period after planting before the orchard
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is in bearing; they must have an income in the

meantime, they must go into the chicken business.

They tell you that Amblad told them that. Amblad

says, however, that he did not tell them anything

about commercial orcharding, although he talked

about fruit, and that they were only talking chick-

ens. After they got here the plaintiffs followed

the book, they went into chickens, and after due

course of time they began to grow trees, to test out

the land to see what it would do in the way of fruit.

So if you find by the greater weight of the evi-

dence that the plaintiffs believed those representa-

tions, and to some extent relied upon them, in whole

or in part, and were thereby induced or influenced

to some extent to buy by reason of it, the plaintiffs'

case is made out thus far. Ask yourselves, What
does California stand for in the east, what its

trademark is other than climate and fruit. I want

to say right here, Gentlemen of the Jury, [30]

that the law presumes that all transactions are fair

and honest until that presumption is overcome by

the evidence in the case. But the resources of

California and the State are great enough that they

need no false representations to sell them abroad.

It is not good for the State. I am not saying

there were any. That is left for you. You must

not get the idea into your head that just because

you are Californians you must uphold the credit

of the State and the value of its lands by thinking

that that was ordinary puffing for the selling of

land, if they were false. If they went beyond

that and made false statements, they had no right
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to do it. You cannot induce any man to enter into

a bargain by false statements and escape liability."

X.

The Court erred in instructing the jury on the

question of the measure of damages, as follows:

"Now, the next step. If you find that the plain-

tiffs were influenced to enter into the bargain, the

next question is, Were they damaged? If they

were not damaged they are not entitled to recover.

And that brings you right back again to the ques-

tion of the value of the land. If you find the land

was worth less than $275 an acre, they are entitled

to the difference. If the plaintiff paid $275 per

acre for this land and it was not worth that, they

are entitled to be made whole in that respect. If

you find, and this is simply by way of illustration,

that the land was only worth at that time $100 an

acre, the plaintiffs should recover the difference

between $100 and $200 an acre, or [31] $175 an

acre. If you believe it was worth $200 an acre in

1921, plaintiffs would be entitled to recover $75

an acre, and so on. Then there are other damages.

The plaintiffs say that after the recommendation

was made to them that the land was well adapted

to commercial orcharding, they started to try it

out with fruit-trees, and they planted some and

they died. They did not flourish. Therein they

say they spent some hundreds of dollars—$200 for

the trees, and to blast the ground and plant them.

Cultivation $50. Then they say they spent a cer-

tain amount of money for an additional well and a

certain plant that otherwise they would not have



30 Sacramento Suburban Fruit Lands Co,

spent except for the trees. Well, Gentlemen, I

rather think that that might take rank, so far as

the well and the pump are concerned, of a perma-

nent improvement for whatever purpose they will

see fit to adapt the land to, and I think no damages

should be allowed for that. In other words, those

matters have not been proven with sufficient defi-

niteness. They admit the plant has some value.

It is hardly possible to make out any damage there

with any reasonable certainty. So I think you will

limit yourselves to the damages on the score of the

trees, if you give any damages at all, and to that

of the cultivation, and for the blasting of the trees,

in such reasonable amount as you may find, not

exceeding $250, as you believe plaintiffs to be en-

titled to, that they have proved that they spent."

XI.

The Court erred in instructing the jury on the

question of the discovery of the alleged fraud, as

follows : [32]

"But that is not quite all the case, Gentlemen of

the Jury. The plaintiffs purchased this land away

back in 1921. If they were deceived by false rep-

resentations, if false representations were made,

they were deceived at that time. The law is that

they must begin their suit to recover within three

years after they discovered the fact that they have

been deceived. This deception is secrecy, and

plaintiffs are not bound to bring suit until they

discover it, and within three years thereafter. The

suit was begun on February 6, 1928; so the three

years within which they could begin the suit began
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on February 6, 1925. Unless you find from the

greater weight of the evidence that they did not

discover the fact that they were deceived before

February 6, 1925, they are not entitled to recover

in any event. The statute of limitations would rim

against them. That is the policy of the law,

Gentlemen, and in proper cases it must be enforced.

They say they did not discover the fact. They say

they came here in 1922, and did some building,

wherein they discovered some hard-pan down at

eighteen inches, but that that did not mean any-

thing to them. If it excited any suspicion, the

plaintiff said he went to Mr. McNaughton, the com-

pany's horticulturaZist, and McNaughton told him

that was not harmful, that all you have to do is to

blast that, and that it is really very good for the

fruit-trees when blasted, it has lime in it, etc., and

is in the nature of fertilizer. I think Mrs. Lind-

quist testified to the same thing, but I don't re-

member about that. Anyway, that is what the

plaintiff Lindquist says [33] McNaughton told

him. "Well, remembering, Gentlemen of the Jury,

that the plaintiff knew nothing about fruit, and

knew nothing about land, and what was essential

to successful orcharding, and if he believes the rep-

resentations in the first place, were they not allayed

and quieted, if he had any suspicions, by Mr. Mc-

Naughton, the company's horticulturist—by what

he said to him? There is no denial that Mc-

Naughton said that, The law in respect to that is

that the party who has been deceived, must pursue

the inquiry with such diligence as a prudent man,
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in the circumstances, would, when he discovered it

is the time when the statute begins to run. He is

not required to employ experts in order to discover

that. It seems here to be a matter of expert knowl-

edge, or experience, to determine whether land is

adapted to successful orcharding. You have heard

the experts differ on it; you have heard men of

experience differ on it. The plaintiff came here

without experience. He is not obliged to employ

an expert to tell him about it. If, believing the

representations in the first place, and he then re-

lied on the further representations allaying his

suspicions, he is not bound by the limit of time

until he makes the actual discovery. They planted

trees in 1924 and 1926; they died after a year or

two ; they say that for the first couple of years they

did fairly well, but that finally they died. Mrs.

Lindquist says she went to see Mr. Schei when

some of the trees died. Schei was one of the rep-

resentatives of the company here. He said, so Mrs.

Lindquist testifies, "That is nothing; this is sour

sap here; a tree is liable to die any place on occa-

sions." She testifies that Schei said, "they died

once in a while anywhere; this is the year of sour

sap, and that sour sap caused it. " That was in 1926'.

There is no evidence, that I remember, [34]

that there was any sour sap in 1926, and she says

that is what Schei told her. Anyhow, that was

after the time when they would be barred. So that

may be dismissed from your mind. If you do not

find from the greater weight of the evidence that

the plaintiff had knowledge before February 6,
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1925, or had notice of such facts that with reason-

able inquiry they should have had knowledge, then

their suit is in time, and they are entitled to recover

accordingly."

XII.

The Court erred in instructing the jury on the

statute of limitations as requested in defendant's

proposed instruction No. 1, reading:

"You are instructed that in an action for relief

on the ground of fraud, such as this case, the plain-

tiffs must show that the fraud occurred within

three years of the commencement of their action

for relief, or if their action was commenced more

than three years after the fraud occurred, then they

must show, in order to maintain their suit, that

they did not discover they had been defrauded until

a date within three years of the time they com-

menced their action.

With regard to this discovery of the facts con-

stituting the alleged fraud, you are instructed that

the plaintiffs will be presumed to have known what-

ever with reasonable diligence they might have as-

certained concerning the fraud of which they com-

plain.

You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your ver-

dict must be in favor of the defendant, unless the

plaintiffs have proven by a preponderance of the

evidence both that they did not discover the alleged

fraud within the period of three years before they

filed their action, and that they could not have dis-
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covered it by the exercise of reasonable [35]

diligence, three years before they commenced this

suit. They were not permitted to remain inactive

aftr the transaction was completed, but it was their

duty to exercise reasonable diligence to ascertain

the truth of the facts alleged to have been repre-

sented to them. They are not excused from the

making of such discovery even if the plaintiffs in

such action remain silent. A claim by the plain-

tiffs of ignorance at one time of the alleged fraud,

and of knowledge at a time within three years of

the commencement of their action, is not sufficient,

a party seeking to avoid the bar of the statute of

limitations in a suit upon fraud must show by a

preponderance of the evidence not only that he was

ignorant of the fraud up to a date within three

years of the commencement of his action, but also

that he had used due diligence to detect the fraud

after it occurred and could not do so. If fraud

occurred in this case it was complete when plain-

tiffs contracted with the defendant to buy land.

Plaintiffs commenced their action on the 28th day

of February, 1928; their contract with the defend-

ant for the purchase of its land was made in Sep-

tember, 1921. If you believe from a preponder-

ance of the evidence that the defendant committed a

fraud upon plaintiffs in the making of this contract,

then before you can find a verdict in their favor,

you must also believe from a preponderance of the

evidence that they neither knew of the fraud, nor

could with reasonable diligence, have discovered

the fraud before a date three years prior to the
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commencement of their action, that is, before the

6th day of February, 1925. If you believe from a

preponderance of the evidence that plaintiffs either

knew of the facts constituting the alleged fraud be-

fore February 28th, 1925, or by reasonable dili-

gence and inquiry could have learned these facts

before that date, your verdict must be for the de-

fendant." [36]

XIII.

The Court erred in refusing to instruct the jury

concerning the effect of the discovery by plaintiffs

of the falsity of a material representation as re-

quested in defendant's proposed instruction No. 2,

reading as follows:

"DEFENDANT'S INSTRUCTION No. 2.

You are further instructed upon the matter of

plaintiffs' discovery of the alleged fraud that if

plaintiffs discovered that a material representation

concerning the land they bought was false, then

they were at once by that discovery presumed to

have knowledge of the truth or falsity of the re-

maining representations, and must bring their

action within three years of the discovery of the

falsity of any material representation concerning

the land.

XIV.

The Court erred in refusing to instruct the jury

concerning the distinction between representations

of fact and of opinion, as requested in defendant's

proposed instruction No. 4, which reads as follows:
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"DEFENDANT'S INSTRUCTION No. 4.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability or expectation, or is vague and

indefinite in its terms, or is merely a loose, con-

jectural or exaggerated statement, cannot be made

the basis of an action for deceit, though it may not

be true, for a party is not justified in placing reli-

ance upon such statement or representation."

XV.

The Court erred in refusing to instruct the jury

concerning the effect of plaintiffs having been able

by reasonable diligence to discover the alleged

falsity of representations as to [37] value, as re-

quested in defendant's proposed instruction No. 5,

reading as follows:

"DEFENDANT'S INSTRUCTION No. 5.

You are instructed that if the plaintiffs dis-

covered, or by the exercise of reasonable diligence

could have discovered, the falsity of the alleged

representations as to value of the land they bought

more than three years before they commenced

their action, then your verdict must be for the de-

fendant. '

'

XVI.

The Court erred in instructing the jury that de-

fendant, by its book, represented plaintiffs land to

be well adapted to the growing of deciduous fruits

commercially, and also that the statements in de-
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fendant's literature applied to the land purchased

by the plaintiffs.

To all of which the defendant duly excepted.

WHEREFORE, defendant prays that said judg-

ment be reversed and held for naught, and that de-

fendant be restored to all which it has lost by

reason of said verdict and judgment.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND.
EDWARD P. KELLY.
EDWARD P. KELLY.

Service hereof is hereby admitted and receipt of

copy acknowledged this 26th day of November, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Nov. 26, 1928. [38]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED : That on the 16th day

of October, 1928, the above-entitled cause came

regularly on for trial before Hon. George M. Bour-

quin, Judge of said District Court, and a jury im-

paneled and sworn to try said cause and the issues

presented by the complaint of the plaintiffs and the

answer of defendant, plaintiffs appearing by their

attorneys, George E. McCutchen and Ralph H.
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(Testimony of H. A. Lindquist.)

Lewis, and the defendant by its attorneys, J. W. S.

Butler and Edward T. Kelly; and thereupon the

proceedings taken, the evidence given, the objec-

tions made, the rulings thereon and the exceptions

thereto were as follows:

TESTIMONY OF H. A. LINDQUIST, FOR
PLAINTIFFS.

H. A. LINDQUIST, one of the plaintiffs, a wit-

ness on his own behalf, testified:

I am one of the plaintiffs here. In 1921 I was

living in St. Paul, Minnesota. My occupation back

there was cabinet-maker. I had never been to Cali-

fornia, and did not know anything about [39]

California fruit lands. I knew nothing about the

value of California lands.

I got one of these books. I do not remember any

pencil markings on it when I got it.

Mr. McCUTCHEN.—We offer this book in evi-

dence, solely for the purpose of showing the repre-

sentations made to these plaintiffs. We do not con-

tend there were any pencil markings in the book

when the plaintiff got it.

Mr. KELLY.—The offer is objected to on the

ground that if it is offered for any purpose, the

whole book is necessary in order that the represen-

tations for which the offer is made may be correctly

interpreted and construed, and unless the book is

offered as a whole we object to it for that reason.

The COURT.—Objection overruled.

Mr. KELLY.—Exception.
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(The book was received in evidence as Plaintiffs'

Exhibit 1.)

WITNESS.—I got that book from Mr. Amblad

in my home in the latter part of September, 1921.

I did not send for Mr. Amblad. I talked to the

neighbors around there who bought already. Mrs.

Anderson told Mr. Amblad about it, so he got hold

of it and came over to my home in the evening,

about six o'clock. My brother and sister-in-law

and my wife and Mrs. Anderson were there. He
told me about these lands that he was selling out

here, and the kind of people they were selling to.

He said Mr. Bean was the owner of the land, and

he wanted nice clean people and he was very par-

ticular about that, so he thought we were all right.

He said he had a very fine piece of land to sell for

thirty-two hundred fifty dollars that [40] would

just suit me, ten acres. He said it was worth more,

because the land was going up on October 1st.

He said it was good for all kinds of fruit for com-

mercial use. He talked about the chicken business,

too. He told me the best way to get started out

here to get independent was to start with seven

hundred pullets and when you get an income from

the pullets you can, in the meantime, plant the land,

and in that way you can be independent in two or

three or four years. I read the book the whole

evening and he talked about the same that is in the

book. I believed those things he told me about

fruit raising, and the things I read about fruit
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raising in the book. I signed a contract that eve-

ning. I recognize my signature.

(The contract, dated September 29, 1921, between

the plaintiffs and defendant, was received in evi-

dence as Plaintiffs' Exhibit 2.)

The things they told me from the book and orally

about the fruit land and the value of the land

had an influence on me when I signed the contract.

I believed all that the book said, and so I talked

it over with my wife and I thought it was a fine

proposition. What Mr. Amblad said had an in-

fluence on me in signing that contract. He was a

smooth talker.

I came to California in February, 1922, and

moved on that land right away, and put up a house

there. I first found hard-pan when I started to dig

in the ground. It was in the same spring, but

I cannot exactly tell the date.

Q. Did you just go down to the top of the hard

pan, or did you go into it a way?

A. I struck the hard-pan and I was stuck there;

some places it was a little deeper. [41]

WITNESS.—Over the hard-pan the soil is of an

average of about eighteen inches deep. I did not

go to the company when I saw the hard-pan to

see if it was going to interfere with fruit raising.

I waited till Mr. McNaughton, the agriculturist for

the land company, came around. I asked him about

the hard-pan, and he said that is something very

good for the fruit when it gets blasted, so I was

satisfied with that. He said, "You blast it first
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and when the tree don't do so good you can blast

to the side and that contains a whole lot of lime

and potash," and all that stuff. I didn't under-

stand it.

I did not find out how thick the hard-pan was

until I dug the well pit in the fall of 1926. The

hard-pan went down sixteen feet. It was probably

a little softer in the bottom at sixteen feet, and all

the way down it was hard. We had to blast it.

I planted eight trees on the land in 1924 and in

1925 I planted seventy. I hired cultivation for the

trees and cared for them. I watered them about

every two weeks. Thirty-five died in 1927. There

are now thirty-six living and fifty-two of all my
trees are dead. I don't think that was because of

any lack of care. I sent my wife to Mr. Schei, and

she talked to him.

When I dug the pit I spread some of the hard-

pan on the lawn, because I thought it was good

stuff. I mashed it up and left some lumps on top.

They have broken up.

The blasting and the planting of the trees cost

me two hundred dollars, and it cost me about fifty

dollars to cultivate them.

I put in a small pump at first, which was suffi-

cient for the chicken raising and my home. When
I decided to go into fruit I put in a larger pump

in 1926 and an irrigation system. The pump [42]

was a Superior Pump with a three horse power

motor, and for an irrigation system I bought

twenty-two hundred feet of pipe. That was for
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irrigating the orchard. The pipe cost about two

hundred dollars. I put in a pressure system that

cost five hundred seventy-five dollars in all, which

included the cost of the well pit, which was thirty

dollars, so that would leave four hundred ninety-

five dollars, and that includes the pump and the

pressure system. My old pump I could use for

my chicken business and my house. I paid one

hundred eighty-two dollars for the old pump and

sold it for fifty dollars. I think the new one is

now worth about two hundred dollars.

Cross-examination.

I am forty-six years old. I came from Sweden

in 1911. I first heard about the Rio Linda lands

when my neighbors spoke about it. They bought

land here and they were talking about it, and I

saw a book from the land company that I read in

my neighbor's house. That was about the same

month I bought. Mrs. Anderson was my neighbor.

I know Mr. Peterson, but we never talked about it.

I know that he bought land. I know Mr. Carlson,

and I know that he bought land. Before I bought

my land I talked with Mrs. Anderson, but not with

Mr. Anderson.

I did not get a book from Mrs. Anderson ; I read

it in her home.

Mr. Peterson, Mr. Anderson, Mr. Carlson and

myself worked in the Railroad Shops in St. Paul,

but in different departments. We never saw each

other. We were all in the same kind of work and

had been for a long time.
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I talked with Mr. Peterson about the Rio Linda

property after I bought, not before. I knew that

he bought out here, but I [43] never talked with

him. Before I bought I knew that Mr. Peterson

had been out to the Rio Linda country.

I read this book the same evening I put in my
name. That was the second time I read it. I

first read it at my neighbor 's, but did not read it

so particularly. The night I bought I read the

book nearly all through. Mr. Amblad was at my
house that night for three and a half or four hours.

He got there about six o'clock and left about half-

past ten or eleven. During all that time my wife

and my brother and his wife were there, and we
were all talking about the Rio Linda country. It is

a fact that the only reason I signed that contract

that night was because of what I read in the book

and what Amblad told me. That was the only thing

that influenced me. I was interested in California

before I saw Mr. Amblad, but not so long. I be-

came interested when I read the book the first

time, and when Mrs. Anderson talked to me about

that country. She did not tell me it was a fruit

land country. She never said anything about that.

She told me it was a poultry country. Mr. Amblad

told me it was a poultry country, and the book told

me that it was a poultry country and a fruit

country. The book told me that. I intended to go

into the poultry business in California and fruit,

the poultry business first to get a start. My health

was not very good there. I had stomach trouble
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and had been doctoring for a long time before this.

My doctor had told me that I ought to get away

from that climate in Minnesota. He didn't tell me
that I should move to California for a warmer cli-

mate. I did not tell Amblad I had to go to Califor-

nia because my doctor told me I had to get into a

warmer climate. I did not tell Mr. Peterson any-

thing of that kind. Neither Mr. or Mrs. Peterson

were present when Amblad was talking to me.

[44]

It was four months after I signed my contract

until I went out to California. Before I signed my
contract I had learned what Peterson and Anderson

paid for their land. I think Anderson paid two

hundred seventy-five, and I don't know exactly how

much Peterson paid. I did not know in a general

way what the land in Rio Linda was selling for

before Amblad came to my place that night, but I

did know what Anderson paid. In four months I

went to California and took my wife and stayed,

and this was the first time that I saw my land.

There were some improvements on the land at that

time, a small chicken-coop and a well, which was

supposed to be one hundred forty-seven feet deep.

It was cemented up. I could not examine the soil

of that well at that time. It was only a ten inch

hole.

Q. What did you do about looking over your land

and looking at the soil
1

?

A. Well, I don't understand much about it. T

was satisfied with it.
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Q. Then you mean you didn't do anything, is

that right? A. I built up a little house.

WITNESS.—I did not talk with any of my
neighbors there about the soil nor about the land.

I saw fruit orchards in another district there, but

not where my lot was.

Q. What are the people doing in that district;

what is their business?

A. It was all a new settlement there and I was

the first one in the whole square.

Q. You were the first one to settle there?

A. Yes. [45]

Q. In the next district out around there, what

was the general business in Rio Linda?

A. Well, they had chickens, to start with, just

like I was trying to do.

Q. Well, the principal thing, Mr. Lindquist, and

then we will pass on, was

—

The COURT.—Just a moment, just a moment.

Let him answer. Don't run over him.

Mr. KELLY.—Q. What was the business you

saw there in the Rio Linda district?

A. I didn't see any business, at all, except

chicken-coops.

WITNESS.—I first planted eight fruit-trees in

1924, and in 1925 I planted seventy, and I planted

again in 1926 when I replanted ten that died. I

did the planting myself. I did not take care of

those trees. I hired that done. Three or four dif-

ferent people did it for me—Mr. Johnson, a neigh-

bor, Mr. Thorn and Mr. Grunhoffer.
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After I got to Rio Linda I got a job in the South-

ern Pacific shops as a cabinet-maker. That is the

same place where Mr. Peterson and Mr. Anderson

went to work later on. We are still working there

in the railroad shops.

I improved this farm. I had to make my living.

I worked as much as I could over there. This

photograph is a fair picture of my place.

(The photograph was offered in evidence as De-

fendant's Exhibit 5.)

Redirect Examination.

I did not find out before 1927 that that land was

not fruit land, nor that it was not worth two

hundred seventy-five [46] dollars an acre. Be-

fore 1927 nobody told me that that was not fruit

land there, nor that it was not worth two hundred

seventy-five dollars an acre. When Mr. Davis was

out there we dug hard-pan up together.

TESTIMONY OF SELMA A. LINDQUIST, FOR
PLAINTIFFS.

SELMA A. LINDQUIST, plaintiff, testified as

follows

:

I am the wife of Mr. Lindquist, who was just on

the witness-stand. In 1921 we were living in Minne-

sota. I had never been to California. I knew noth-

ing about California fruit lands or their value. I

was present when Mr. Amblad came to our house

in September, 1921. He had a map and a book that

he showed us, and he said he had ten acres of fruit
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land for sale and he wanted us to buy. We talked

it over. He showed us the book. We all read it

that evening. He said that the price was now two

hundred seventy-five dollars; that it was worth

more than that, but they were selling it at that be-

fore October 1st, and then the price was going to

be raised, and on January 1st it was going to be

raised another hundred dollars. The land was go-

ing very fast. We signed the contract that even-

ing. He said he would have to see Mr. Bean about

it before he could sign. He said Mr. Bean always

wants to meet the people that go out there to see

if they are all right. He thought Mr. Bean would

let us come here, and if we couldn't go out, we could

just tear this contract up. He said Mr. Bean wTas

a rich man who had this Haggin Grant Ranch for

sale. He said he was selling it to nice working

people, giving them a start in life.

He said we should plant a family orchard, some

trees of each kind, and the rest we should plant in

a commercial orchard, all of one kind. He said it

was good land, rich and fertile and it was real fruit

land. [47]

I signed this contract with my signature at the

bottom, and in signing it I believed the things that

Mr. Amblad told me and what I had read in the

book. They influenced me to sign it. Then we

came out here in 1922, and moved on the land. We
did not plant our trees until 1924. We did not get

the power out there. We were supposed to have

it, but we did not get it before 1925. The first year
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the trees were doing good. We planted eight trees

in 1924 and then we planted seventy trees the year

after. Some of them died, and my husband planted

ten more, and now fifty-two of them have died.

When the trees died in 1927 I went to see Mr. Schei,

who is the resident secretary of the Sacramento

Suburban Fruit Lands Company. I told him the

trees were dying, and it looked like we cannot even

get a family orchard out there to grow. He said it

was sour sap. He didn't say much about it. He
said a tree will die once in a while. I said, "It

looks to me we cannot get even a family orchard.

Won't you take five acres back? He said, "No,

the company cannot do any such thing, because they

have too much land to sell themselves." About the

trees dying, he said trees were dying all around

from sour sap.

Q. Did you believe from what he told you that

your land was still adapted to fruit raising?

A. Well, we didn't know. We had just put in

the pumping plant then. That was in 1927, and we

had between two and a half tons of pipe, and we

planned to go ahead and get the land ready and

plant it and get an income.

WITNESS.—The pipe is still laying there. I

don't think we could get much out of it. [48]

I did not find out before 1927 that that land was

not adapted to raising fruit. Nobody ever told us

it was not. Mr. McNaughton told us that if we

blasted it was all right. We believed what Mr.

McNaughton said. We never heard from anybody
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that it was not worth two hundred seventy-five dol-

lars an acre. People thought we did not pay much.

The others paid more.

Cross-examination.

We first met Mr. Amblad in our house in St.

Paul, Minnesota, in September, 1921. That was

the night he came over there and sold us the land.

I had never met Mr. Amblad before. Mrs. Ander-

son introduced me to Mr. Amblad right there. She

was with him at our house that night. I did not

meet him the day before. The contract that my
husband and I made, that was all done at the same

time that my brother-in-law and his wife signed a

contract. He came over to our house. They also

had a little money and they thought it was nice to

come out here and have the land.

We had talked about going to California before.

We read the book with some of the neighbors, and we

thought it would be better than what we had then.

I talked with Mrs. Anderson and Mrs. Peterson,

not much with Mrs. Peterson. They had never

been in California. Mrs. Anderson did not come

for three years afterwards. I knew Mr. Peterson

had been to California but I did not talk with him.

I did not know what the price of that land was

before I saw Mr. Amblad. He told us it was going

to go up. Before I saw Mr. Amblad Mrs. Anderson

told me that we would have to pay two hundred

seventy-five dollars an acre. It did not take very

long for Mr. Amblad and us to make this deal; it
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was three or four hours, [49] because it would

soon be October 1st and it was going to go up to

three hundred dollars, and that would make a lot

of difference.

We went out to California in February. We
did not hear anybody say at that time that we had

paid too much for the land. It had already gone

up to four hundred dollars. There was no sign

around there advertising land for less money.

There were not many families. I don't think there

were more than eighty families around there then.

Q. But from real estate dealers; did they not

have signs around on the highway and on the roads

advertising land?

A. When we came out there it was wet. The

Land Company took us out there and we were not

around much because it was so wet.

WITNESS.—I have lived on the place all the

time, and my husband has been working in the

railroad shop, together with Mr. Peterson and these

other people, not in the same department, but in the

same shop. We hired care for the place and the

trees, and I did a lot myself.

We went into the poultry business. The most

we had was nine hundred chickens. We have a

hundred seventy-five now. We had nine hundred

chickens a couple of years after we came here.

First we had four hundred fifty, and we added to

them. We went into the poultry business as soon

as we went on the place ; we were to make our money

that way to plant our trees.
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Q. Your other neighbors around there, what busi-

ness were they in at that time?

A. There were no people there. They were to

start out with chickens and make a living on chick-

ens, and then plant when they got the land ready.

[50]

Q. And you took care of the chicken business

yourself? A. Yes.

TESTIMONY OF JOHN LINDQUIST, FOR
PLAINTIFFS.

JOHN LINDQUIST, a witness for plaintiffs,

testified

:

I am a brother of Mr. H. A. Lindquist, and was

at his home when there was a conversation with Mr.

Amblad on September 29, 1921. The conversation

took some hours. During that time Mr. Amblad

said with reference to the value of these lands that

he had land to sell for two hundred seventy-five

dollars an acre, but that it was really worth more

than that, and it was going to go up on the first of

October.

Cross-examination.

That night was the first time I saw Mr. Amblad.

I had read the book before and I had heard about

it, but I never decided to go out before that night.

I work with my brother in the shop. Peterson and

Anderson and Carlson work there also, but in dif-

ferent departments. Those men all bought land in

the Rio Linda district before I did. Mrs. Peter-



52 Sacramento Suburban Fruit Lands Co.

(Testimony of John Lindquist.)

son, I think, had been out there and looked at the

country. I had not intended to go to California

before I bought this land. My health was pretty

good.

TESTIMONY OF HOWARD D. KERR, FOR
PLAINTIFFS.

HOWARD D. KERR, a witness for plaintiffs,

testified

:

I am a real estate broker and have been in the

real estate business for twenty-two years in Sacra-

mento County. My office is in the Nicolaus Build-

ing. I have had experience dealing in country

lands in this county practically all of the time.

[51]

I am familiar with the Rio Linda district, and

particularly with that section known as Vineland.

I appraised the lands of H. A. Lindquist, described

as Lot Number Nineteen of Vineland, as of the 29th

day of September, 1921. At that time the value of

the land was seventy-five dollars an acre.

Cross-examination.

I have been in the real estate business twenty-

two years right here in Sacramento. I first saw this

tract yesterday. I was there about twenty minutes.

I walked all over it. I looked at the soil in a gen-

eral way from the surface. I did not make any

borings. I don't know how deep the soil is in any

part of it.

I noted the improvements on the land. The
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gravelled highway is right there, running east and

west.

It is located in a district where the industry is

mostly poultry. I am not familiar with the work-

ings of the Association in the poultry district.

In fixing my value of that land I took into con-

sideration an industrious and thriving industry.

I did not take into consideration the possibility

of fruit production, and I say that the value of the

land at that time was seventy-five dollars an acre.

I did not take into account the possibility of

fruit raising, because I don't believe it can be done

successfully. I don't think it is general in that

location.

When I looked at that land I looked at it with

the idea that it was not in a fruit-raising district,

but from the standpoint of a man wanting to live

out there and wanting to raise chickens. It had two

or three acres of rather low land, but that is a benefit

to the high land, so that it gives it the proper drain-

age. I took into consideration the roads and what

other land could be purchased [52] for with

similar soil and conditions.

I never bought or soil any land in the Rio Linda

district. I know of a lot of it being sold in 1921,

no particular place, but just generally. I don't

know of any land having been sold in that district

as low as seventy-five dollars an acre. I do not

know what lands were being sold for there at that

time, in 1921.
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Q. Don't you take into consideration in fixing

the value of that land back there in 1921 what other

lands were selling for out there"?

A. Not specially, no. Many lands are sold in sub-

divisions at a very high price, due to the attractive

terms that can be given, or due to some exchange

that is being made where they get that value by

making a deal on the other property.

Q. As a real estate man, fixing the value of prop-

erty, don't you take into consideration what other

people are paying for land of the same kind and

character in that vicinity?

A. Not necessarily in that same vicinity. Other

locations are taken into consideration.

Q. That has nothing to do toward fixing the value

of that land? A. No, sir.

WITNESS.—I am acquainted with the Del Paso

Heights district. I think it is about five miles north

of Sacramento. We generally figure from the sub-

way out here. I would say it is about five miles

from the land of Mr. Lindquist, which is further to

the north than Del Paso.

I acted as an appraiser of the land in the Del

Paso Heights district in a suit involving the Great

Western Power Company—I don't remember when

that was, and as such appraiser I afterwards [53]

gave testimony in the action of the Great Western

Power Company versus T. Wah Hing.

Q. Were you asked this question, and did you

give this answer in that case:
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"Q. Are you familiar with the lots over

which the plaintiff in this case seeks to build

a power line? A. Yes, sir.

Q. Known as Lot 11, Block 22, 26 and 27, of

East Del Paso Heights. What, in your opin-

ion, Mr. Kerr, would be the reasonable market

value, if sold for cash, of the lots cut up there

during the month of January, 1927, if given

a reasonable time to find a purchaser?

A. About $200 per lot on the south side, be-

tween that and $250 on the north side."

Were you asked that question, and did you give

that answer? A. I did.

Q. How large an area is the lot you were speak-

ing about in that testimony?

A. I don't remember at this time. I knew at

that time, but I don't remember now.

Q. Can you give us an estimate, taking an acre

as a basis, how many of those lots in an acre?

A. I don't know whether they were quarter

acres, or not. I believe that further down we gave

the size, I am not sure.

Q. I don't care exactly about that, Mr. Kerr.

How many lots in an acre ?

A. That would depend largely on how the tract

cut up as to roads, whether you measured to the

center of the road, or not ; they don't [54] usually

measure to the center of the road, they measure

from stake to stake, inside measurements.

Q. Now, coming back to the consideration you

had in fixing the value, let me ask you this question
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as a real estate man: Assuming that the land in

the Rio Linda district, in the subdivision where Mr.

Lindquist's lot is, assuming that that land is

adapted to the successful growing of deciduous

fruit, what, in your opinion, would that land be

worth in September of 1921?

A. $75 an acre.

Q. It would have no greater value if it were

adapted to the growing of fruit? A. No, sir.

Redirect Examination.

Mr. McCUTCHEN.—Q. In fixing the price on

this Del Paso Heights property, was that as agri-

cultural land, or city lots?

A. City lots.

Q. Counsel has directed your attention to whether

you considered certain thriving business out in the

Rio Linda district. Did you find any thriving busi-

ness out there ? A. I did not.

Q. Do you know anything about hard-pan con-

ditions in Rio Linda? A. Just generally.

Q. Did that, in any way, influence your answer

about assuming that it was fruit land?

A. "Well, it is not fruit land.

TESTIMONY OF ADOLPH STERN, FOR
PLAINTIFFS.

ADOLPH STERN, a witness for plaintiffs, tes-

tified :

I live in Rio Linda. I have lived there since

1922. In [55] 1923 I planted five hundred thirty
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trees, five acres in Kadota figs, and in 1924 I planted

my family orchard of twenty-seven trees. I had

them cultivated. I watered them and cared for

them generally. They done pretty fair the first

two years, and after that they started to grow more

uneven every year. Their present condition is

small and stunted looking, except about eight or ten

trees in one spot where there is deeper soil.

My soil averages from five or six inches to three

and a half feet or four feet in depth in that one par-

ticular spot. I can tell the difference in the growth

of the trees according to the depth of the soil.

Where there is about a foot of soil the trees grew

a foot and a half in these five years. The trees that

are standing in four feet of soil are eight or ten

feet high. I blasted fourteen holes for my trees.

I am not able to tell any difference in the growth

as between the blasted and the unblasted part. I

have made an observation around the district gen-

erally. I am living out there and I was interested

in Kadota figs, and I observed principally the Ka-

dota fig orchards around there. I have observed

ten or more people trying to raise Kadota figs. I

have been around their orchards quite often. I have

watched their orchards ever since I planted mine,

because we had a kind of rivalry between ourselves

as to who could grow the best trees.

Q. Can you tell us from your observation whether

that hard-pan land with only a foot or two of soil

deep on top of it is at all adapted to the raising of

fruit-trees? A. No.
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Cross-examination.

If I had four or possibly five feet of soil like I

have on that small spot I would have nice trees.

My judgment is that [56] it takes four or five

feet at least to grow trees. The soil on my place

is four feet deep, I think, in the deepest place, and

the most shallow is possibly six inches.

I am well acquainted with that district. I am
living there for six years, and am well acquainted

with the different and varying depths of soil. The

soil does not vary much out there, two or three

inches or so. It is all about the same.

I know where Mr. Posehn 's place is. I have seen

his vines. He ain't got a commercial orchard. He
has just a family orchard. I am acquainted with

Mr. Hagel's place. I don't know what the depth

of his soil is.

I am a plaintiff in a lawsuit of the same character

as the one we are trying, and I have been contrib-

uting to a fund for the expense of maintaining this

litigation.

Redirect Examination.

Q. Did you see any good fruit orchards on the

Posehn or Hagel places?

A. There is a few nice trees. My family or-

chard looked just as good before 1927.

Q. Do you know how old those trees are?

A. I don't know exactly, but two or three years

old, or four years old possibly.
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Recross-examination.

My orchard looked just as good before 1927.

Q. In 1927 trees generally over the country died

from sour sap, did they not?

A. Yes; out of twenty-seven I lost twenty-four.

There were three left. [57]

Q. Have you seen the Posehn and the Hagel or-

chards since 1927? A. Yes.

Q. They look just the same, don't they?

A. I seen in Hagel 's orchard some dead trees

last week.

TESTIMONY OF H. L. FREDERICKSEN, FOR
PLAINTIFFS.

H. L. FREDERICKSEN, a witness for plain-

tiffs, testified:

I used to live at Rio Linda. My general occu-

pation is that of farmer. I have done farming-

pretty nearly all my life.

I tried to raise some trees in Rio Linda. In 1924

I planted sixty-seven or sixty-nine. I cared for,

cultivated, watered and pruned those trees. The

soil on which they were planted was from eight

inches to twenty-four inches deep. They done

pretty well the first year, then they commenced to

die out. About half of them have died out, I guess.

We cultivated them last spring, plowed and disced

them, but they have not been watered. When we

stopped working on them they looked fairly well.

About thirty or thirty-five were dead.
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I made an effort to do general farming on that

land. I sowed some wheat there and got about

three sacks to the acre, and I sowed some barley.

It didn't pay to work it.

Cross-examination.

My place is about a mile and a half from Mr.

Lindquist's. It is all the same kind of land all

through there. Generally over the whole district

the land is about the same.

I don't know what is the chief industry in that

district. I guess most of them have poultry to get

something to live on. I am not in the poultry busi-

ness. Part of the time I was. I went out of the

poultry business about a year and a half ago, late

in the fall of 1927. [58]

I am a plaintiff in a lawsuit of similar character

to the one we are trying. I am also a contributor

to a general fund for the maintenance of this kind

of actions.

Redirect Examination.

My case was tried about a month ago.

TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFFS.

HERBERT C. DAVIS, a witness for the plain-

tiffs, testified:

I am an agricultural specialist of the firm of

Techow & Davis, Engineers and Chemists. My of-

fice is located at 621 "I" Street, Sacramento. I
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have been there about three and a half years.

During that time I have had a great deal of expe-

rience testing soils, making chemical analyses and

borings and investigating land to determine what

it is adapted to. I have had a great deal of expe-

rience along that line.

Before that I was manager of the United Or-

chards Company at Antelope for several years.

Some of the property we had there adjoined Rio

Linda Subdivision No. 6 on the northeast corner.

We were orcharding there. While there I had oc-

casion to test soils and make observations and com-

parisons between actual conditions and what I

found by my tests. Prior to that time I had no

practical experience to amount to much. I stud-

ied at the University of California prior to that

time for about a year and a half and then more af-

terwards, making about three years work there al-

together.

I examined the land of H. A. Lindquist, Lot

Nineteen of Vineland. I made some borings there

to determine the depth of soil. The figures on the

map numbered one to twelve are numbers giving

the borings. Under that are some dots; also dots

with circles around them. The dot without the cir-

cle indicates a sounding made [59] with a steel

rod to determine the depth to hard-pan. The dot

with a circle indicates a boring. The figures in

parentheses underneath the number of the borings

are the depth to hard-pan in inches. The map

shows the situation correctly. The cross section
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clearly shows the situation. The strip of clay

shown on the map is four or five inches thick. That

is a gray adobe type of clay. The surface soil is

the characteristic red sandy loam, San Joaquin

type, and it is underlaid with this strata of gray

clay. That is something I had not discovered in

that district before.

(The chart was offered in evidence as Plaintiffs'

Exhibit 4.)

I made an analysis of the samples taken there.

In making our borings as shown on the map we

took the series of three principal lines across the

property and made one boring in each of those sec-

tions so as to give a fair accurate sample of the

ten-acre tract. I tried to get a sample of the raw

land as it would be without preparation, and

avoided any place where it was obvious that fer-

tilizer had been applied. We took the samples

from the surface to the hard-pan and included the

clay. The test we made was of a composite sam-

ple. I made a chemical analysis of that. We used

one of the recognized methods. We treated the

soil with a strong hydrochloric acid solution and

took out the total acid soluble material in the soil.

Q. What is the result of that test?

A. Potash .10 per cent, equivalent to 4,000

pounds per acre-foot. Phosphoric acid, .055 per

cent, equal to 2,200 pounds per acre-foot. Lime

.186 per cent, equal to 7,440 pounds per acre-foot.

Nitrogen .310 per cent, equal to 12,400 pounds per
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acre-foot. Humus .35 per cent, equal to 14,000

pounds per acre-foot.

Q. I take it that the last three elements you men-

tion are not [60] particularly important here:

Is that true? A. No, they are not.

WITNESS.—The potash content is about one-

third the amount we would expect to find in me-

dium soil, or even a fairly poor soil.

Q. What about the phosphoric acid?

A. That is just about the limit of adequacy. If

it were any less it would be entirely deficient. It

is not the content we would find in a fertile soil.

WITNESS.—I have made a number of other

tests in that district. This is the highest result of

phosphoric acid that I have obtained so far, .055

per cent, equivalent to 2,200 pounds per acre-foot.

The only way I can account for it is the nature of

the soil.

There is a different situation in the clay stratum,

showing there was a deposit of clay different from

usual throughout the tract.

I made an examination of hard-pan on this place.

I recognize that specimen shown me. It came

from the west side of the tract, near the chicken-

house. Mr. Lindquist and I dug that out. That

is the surface hard-pan as it comes in contact with

the soil. We dug into it I should judge about five

or six inches. It was quite uniform for that depth.

This reddish stuff went on for five or six inches.

I did not make any investigation in well pits to

determine how thick the hard-pan was on that
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tract, but I have on surrounding tracts. We have

been in a good many of the well pits over that

whole section. I found the hard-pan ranged from

six to [61] forty-eight feet in thickness in so far

as it is exposed. In general, the hard-pan is stra-

tified to some extent. This material there occurs

right at the surface, and is somewhat harder than

the material found right underneath it. Generally

it grades oft' into a white material of the same gen-

eral character. It is simply a sandstone made up

of finer grains than this material. It is somewhat

softer mechanically, but from an agricultural

standpoint it could be considered all the same thing.

From my investigations there I am able to tell

whether this tract of land is at all adapted to rais-

ing any kind of fruit. It is not.

Depth of soil is the very first requirement in the

commercial production of fruit, a minimum of

about five feet of soil being usually considered

necessary to permit the proper area for the feeder

roots of the trees. They generally occupy the sur-

face three feet of soil. The other roots of the tree

go down into the lower strata, forming an anchor-

age and taking up moisture. Five feet of soil pro-

vides an area for the storage of moisture, and it

also provides drainage, so that there is no excess

water standing around the feeder roots of the tree.

In that particular type of soil it would not be

practicable to blast and so provide drainage. The

thickness of the hard-pan is too great, When hard-

pan is of medium thickness, not to exceed two and
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a half feet, and it is underlaid by soil or sand, then,

blasting through the hard-pan you simply eliminate

the hard-pan phase of it and make contact through

that that provides drainage to the root area. On
this land you would blast out a pot hole or basin

in the hard-pan and of course it would be filled up

with loose material, and the roots would penetrate

down into that and during the winter storms it

would hold an excess of water and you would [62]

eventually drown out the tree. It would not be

down deep enough to avoid the feeder roots of the

trees. They would go down there.

Sour sap is confined almost exclusively to shal-

low lands, and to lands that are poorly drained and

have clay substrata. It is due entirely to the

standing of moisture around the roots of the tree.

Q. So that if a tree dies of sour sap it dies be-

cause its roots are covered with too much water;

is that it?

A. During certain seasons of the year and

changes in the temperature.

Q. How about the character of this top soil, as

to its adaptability to raising fruit? Does the clay

help any?

A. No, the clay would be a detriment. That

would be one of the causes of sour sap.

Q. What about the rest of the surface soil.

Would that be good for fruit raising?

A. What there is of it would be all right. Some

fertilization would have to be practiced. It is de-

ficient in potash, and just about the limit in phos-
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phoric acid. Without fertilization and spending

some money on it you would not get the vigorous

growth to a tree that you would expect to get on

fertile soil.

Cross-examination.

I am nearly thirty years old. I am not a grad-

uate of the University of California. My school-

ing there covered altogether a period of about three

years. Since then I have been in practical work

and also some further educational work, but not to

amount to much.

The figures I have given do not represent total

content of [63] phosphoric acid. They are the

total acid soluble content. They are not the total

content of those two elements, because granite runs

quite high in potash, as high as two or three per

cent. I could make a total determination, but for

agricultural purposes it would be perfectly obvious

that it would mean nothing. At any rate, I did not

do it.

In the analysis that I made I used what is called

the strong acid soluble method. It was formerly

a method used by the Association of Official Agri-

cultural Chemists. Practically all of the author-

ities we have to refer to for comparison of results

are based on that work. It is the strong acid sol-

uble test. We have two acid soluble tests for soil,

each one designed for a specific purpose. This one

is designated as the strong acid. With this test on

the sample, I had, I did not get the total content
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of acid and potash. That was the test formerly

used by the Association of Agricultural Chemists.

That is a national organization. It is limited to

chemists who are employed in state or Government

or official work. The ordinary chemist is not a mem-

ber. In so far as it affects work being governed

by State or Federal law, the organization advises

and sends out from time to time the more modern

standard and tentative methods of analyses. The

balance of it is simply a matter of guidance. The

test I used was the one formerly used or recom-

mended by this Association. I could not tell ex-

actly when they abandoned it. It was some time

ago. They have not adopted an official method

since then. They simply have a tentative method,

because there has been too much argument among

chemists as to the purposes of soil analysis. I do

not mean that chemists do not agree. The ordi-

nary purpose of a soil analysis, so far as follow it

in practice, is to recommend certain fertilizers that

might be used. Enough has been made to deter-

mine how much of [64] that material is avail-

able to the plant, but we have not been able to

agree on that, so we simply have to fall back to the

amount that is probably available, and if there is

soluble in strong acid, there is a chance that it

might be available.

Q. What is the fusion test, Mr. Davis?

A. Taking a sample of soil and melting it at a

high temperature, in conjunction with sodium car-

bonate, and other materials, so as to render abso-
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lutely every atom of plant food or any other sub-

stance that you want to determine in the food sol-

uble in either acid or water, so that the total

amount can be extracted.

Q. And you are bound to have the total content

in that test, are you not?

A. You are bound to have the total content in

regard to that.

Q. With the same sample of soil, and with the

fusion test, you and other chemists would get the

same result of the content of the soil, would you

not, from your analysis'?

A. We certainly should.

WITNESS.—It is my opinion that five feet of

soil is required for the successful growing of fruit.

I have not found in my experiments and in my
work orchards successfully growing on soil of less

than five feet. I have found trees of various ages

on soil under five feet, depending upon the type of

fruit. I know of almond trees twenty-five or thirty

years old on less than five feet, and I know of olive

trees, peach trees and such trees as that. I have

never found any of that great age.

The Antelope district is an almond district. I

don't know how celebrated it is. We have big

trees there and that soil is under five feet on an av-

erage. On the particular tract I operated [65]

myself we had an average depth of about four feet

of soil. We found that that is not enough soil to

successfully grow almonds. Before I bought that

tract of land I learned in school that it required at
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least five feet of soil to successfully grow almonds,

and that was true as to the successful growing of

any deciduous fruits, and with that knowledge I

invested my money in that tract, which I after-

wards operated in that district, for a specific pur-

pose.

Redirect Examination.

We were there seven years trying to raise fruit

on this Antelope tract. The operation was very

unsuccessful. We operated altogether about a

hundred and fifty acres of land, and during that

seven-year period we lost, I should say, about forty-

seven thousand dollars. We were going at the

thing on rather a large scale for certain reasons.

Q. You said there was no reason why there

should be any variation between two chemists mak-

ing a fusion test. Is the test you have given us,

the strong acid soluble test, an exact method of

analysis on which two people should not differ ?

A. Why, certainly.

TESTIMONY OF LAMBERT HAGEL, FOR
DEFENDANT.

LAMBERT HAGEL, a witness for defendant,

testified

:

I live in the Rio Linda district, where I own

forty acres of land. I have owned it a little over

five years. There are fifty-eight fruit-trees that

I planted on part of the forty acres, which consti-

tutes a family orchard, in a number of different
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varieties. I have thirty-six different varieties.

[66]

The depth of soil where the family orchard is

planted is on soil from six inches to twenty-four

inches. There is hard-pan underneath that soil. I

blasted for every one of the trees. I blasted in the

fall, and planted the trees in the spring. One of

the holes showed no drainage in the spring, and I

blasted that again, and it is all right. Ever since

that time I have had drainage in every hole.

In that blasted ground two nectarine trees are

planted in twelve inches of soil, with trunks about

six inches thick and about fifteen feet high, and

good and wide. I had three lug boxes of nectarines

to the tree, big in size and good in flavor. My
cherry trees run all the way from two and a half

to three and a half inches around the trunk, twelve

to fifteen feet high, except one of the same age is

smaller than the others. I had a heavy crop off

those cherry trees. I had a heavy crop off my
apple trees. All the rest was a light crop. What
was on the trees was good fruit, but I cannot call

it a heavy crop. The trees are only four years old

and I only sprayed them once, and naturally last

spring they did not bloom heavy enough.

My family orchard looks to be in very good con-

dition. I have no dead trees there. I had three in

1927 when we had the general sour sap condition

going through the country. I replanted those,

which are doing well.

I have twenty-eight acres of vineyards, where the
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soil is from twenty-six to thirty-two inches deep.

I did not plant the vines on blasted ground. The

oldest of my vines are about three and a half years

old. They are from cuttings. The vines have made

a wonderful growth on that shallow hard-pan

ground. That soil is apparently good for the grow-

ing of grape-vines and fruit-trees. [67] My vines

are all in a healthy condition with good growth. I

still have a crop on them. Last year they were two

and a half years old and I took off between four and

six tons from nine acres. This year I have sold

five and a half tons so far, and there are about four

and a half acres to pick yet. I am figuring on an-

other four or five tons off them. They are young

vines and have not reached their full bearing-

capacity. I did not prune them for a crop last

spring.

I raise all the greens and vegetables out there

that we need. They grow well on that ground. I

consider that soil in its condition adapted to the

raising of fruit and vines.

I am acquainted with the Stern property. I

know Mr. Stern well. I pass that property quite

frequently. I have seen his orchard many times.

Mr. Stern's orchard was doing very good the first

two years, but since the sour sap condition went

through the country and these trials started he neg-

lected it all the time. He plowed it in the spring

and disced it, but as a rule out of time; that is,

when the moisture is all gone. He did it too late.

I cannot see that Mr. Stern is taking any care of
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his orchard since he has been interested in this

litigation. It looks neglected.

This is a picture of a grape-vine on my property.

That is in what I call the commercial vineyard.

(The pictures were offered in evidence as De-

fendant's Exhibit 6.)

Beside fruit growing and grape growing I am en-

gaged in the poultry business. I have four hun-

dred chickens. I have been only three years in the

poultry business.

Cross-examination.

I moved on this place in 1923. The family or-

chard was [68] planted in 1924 and I have cared

for it ever since. It has only fifty-eight trees. I

planted part of the vineyard in 1924. From nine

acres I sold four to six tons in 1927. I sold it to

different persons that came to my place. I cannot

name the persons. They were strangers to me. I

did not weigh the grapes. We took the lug boxes.

They weigh, as a rule, about forty-five or fifty

pounds. In 1927 I had six or seven lug boxes of

my own. These people always bring their own

boxes, and I dump them into them.

There are no missing places in my orchard.

There are no places where the trees have died. I

never sold any fruit from my place, except the

grapes.

I recall being present on the first Monday in De-

cember, 1927, at Mr. John V. Krai's place. At that

time I told him to plant grapes on his place. I did

not give him as a reason for it that it was useless
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for Mr. Krai to plant tree fruit on that shallow

hard-pan land. I did not say anything of the kind.

I did not, in substance, at that time and place say

that shallow hard-pan land such as was in Rio

Linda was not fit for tree fruit. I did not boast at

that time that I had not bought of this company,

and that the company had cheated all the people

that bought from them.

Q. Do you recall being present at Mr. Krai's

house in the month of November, 1927, when there

were present Mr. and Mrs. Perra, Mr. and Mrs.

Klein, and Mr. and Mrs. Krai, and did you not, at

that time and place, in response to a question from

Mrs. Perra, state that the Rio Linda land was too

shallow for tree fruit raising?

A. I didn't say nothing of the kind.

Q. Did you not state, in substance, that fact?

A. No.

Q. Did you not state that it was foolish to plant

tree fruit there and expect it to grow?

A. Nothing of the kind. [69]

TESTIMONY OF JOHN POSEHN, FOR DE-
FENDANT.

JOHN POSEHN, a witness for defendant, tes-

tified :

I live out in the Rio Linda district, where I have

ten acres of land, and will have lived there five

years on the 19th of November. My son Robert

owns a place adjoining me on the west. He has

five acres, and has lived there about the same time.
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I planted forty fruit-trees on my place in a family

orchard in a number of different varieties. Rob-

ert has some fruit-trees on his place in a family or-

chard. I planted it myself. The fruit-trees are

planted on hard-pan lands. The soil is half a foot,

a foot and two feet deep. I blasted for all my trees.

The soil on Robert's place is about the same depth.

He blasted for his trees. I find that in the blasted

holes there is good drainage. The water goes

through. My fruit-trees have made a very good

growth. I have some trees I measured this morn-

ing. They are twelve feet high, sixteen feet wide,

and about sixteen inches around above the ground.

I measured a fig trees this morning, twenty inches

around above the ground, twelve feet high, and

there are lots of figs on it. A good crop of figs this

year. Those trees were planted in 1924. We had

all the fruit we need from the trees in our family

orchard, and there is some on them yet.

I think that ground is all right for fruit when it

is blasted. It grows fruit well.

I have four hundred grape-vines. I did not blast

for my grape-vines. The soil is just about the same

depth. The vines have made a very good growth.

I had one Thompson Seedless, sixty pounds, and

next to that forty-five pounds, and from one of the

Malaga vines I got forty-one pounds. They are

very sweet. The sugar content is twenty-two per

cent. The vines bear well all through the vineyard.

[70]

I have some grapes that I have brought in. That
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is the Emperor Variety, without water. I have

some I put water on. They are bigger, but not so

sweet as these.

Q. Does that ground out there seem to you to be

good for grapes?

A. I planted about six acres more this winter.

WITNESS.—My son Robert has some trees and

vines on his place. They have made a good growth.

He has some ornamental trees, just the same as

around this building. There is one thirty feet high,

and it is thirty inches round above the ground. I

planted those trees myself in 1924. His ornamental

trees and his fruit-trees have all made a good

growth, and he had a good crop from his trees and

also from his vines.

This is a picture of Robert's place. There is that

tree right there that is thirty feet high and thirty

inches above the ground.

This is a picture of my place and my vineyard.

(The pictures were offered in evidence as De-

fendant's Exhibit 7.)

Cross-examination.

A couple of my trees died in 1927. I blasted for

those trees, and water gathered there. It was my
fault. There was too much water from rain. I

don't know if the water gathered in the potholes

caused by blasting. It might be.

I dug a well pit on my place. The top soil there

is two feet deep and underneath that two inches of

hard-pan.
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Q. And from there on there was twelve feet of

hard-pan, wasn't there? [71]

A. No, that is not hard-pan.

Q. But it is just as hard as hard-pan, isn't it?

A. Oh, no, you can pick it.

Q. But you didn't pick it, did you?

A. When you want to make headway you have

to use dynamite to hurry up.

Q. In order to get it so that you could make any

headway at all you had to use dynamite, did you?

A. Yes.

Q. And you used dynamite all the way down, did

you? A. Yes.

Q. This well pit of yours, you did not have to

cement that pit, did you? A. No.

Q. That soil, or whatever you call it underneath

it, that little, thin hard-pan, that is plenty hard for

the side of the well, isn't it?

A. But I have good water there, better than any-

where in Sacramento.

WITNESS.—I sold ten hundred seventy pounds

of grapes from my place this fall. I have given

some away. There is more there I can sell if some-

body comes to buy it. Ten hundred seventy-two

pounds is all I have sold this year.

I do not patronize the fruit and vegetable man
that has a business out there.

Redirect Examination.

I have lots of grapes on my place beside those I

have sold. I have given away a lot. Robert spread

the stuff that came out of the well pit on the ground
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and he raises all the vegetables on that that he

wants. That is good ground. When spread on the

ground it will break up and crumble. There is

nothing left. It is all just like the top soil. My
son planted his vegetables on it. What came out of

my well pit I put that on the road, but this that

came [72] out of Robert's well pit he put that

on the ground and grew vegetables on it.

Recross-examination.

I put that on the road to fill up a low place.

TESTIMONY OF F. E. UNSWORTH, FOR
DEFENDANT.

F. E. UNSWORTH, a witness for defendant, tes-

tified :

I live in the Rio Linda district. My place is on

the highway this side of the Rio Linda town site. I

bought that place last October, a year ago. At that

time it was improved. It had been planted to fruit-

trees. I have five acres, about three and a half

acres of fruit-trees. It is planted mostly to Tuscan

peaches. A portion of my orchard is planted on

less than five feet of soil. The shallowest, I believe,

was thirty inches. It runs from that to four feet,

or a little better. I understand my fruit-trees are

about eight years old. I have had a crop from

them. Their appearance as to size and health and

general condition is very good. They have a good

leafage. They are not stunted at all. I had a very

good crop this year of Tuscan peaches. I got five
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lug boxes on one tree. The average weight of a lug

box is from about forty to forty-five pounds.

Throughout the orchard the average was about

three lug boxes to a tree. I sold about a hundred

dollars worth altogether. There was a tremendous

lot of peaches left on the place in addition to those

I sold. The reason I didn't sell more was, there

was no market.

I am not an easterner. I was not an eastern

purchaser of this land. I have been in California

since 1889, and have been in Sacramento County

for about thirty years. [73]

I consider that the soil there around my place is

adapted to the commercial raising of fruit. My
vines grow very good. This is a picture of my
place.

(The picture was offered in evidence as Defend-

ant's Exhibit 8.)

Cross-examination.

I am a meat-cutter by occupation, and never had

any experience in orcharding prior to October, 1927.

Since that time I have been out in Rio Linda, and

have sold about a hundred dollars worth of fruit

off my place. There was that much more on the

place that I could not sell because of market condi-

tions. I have not been following my occupation as

a meat-cutter since coming to Rio Linda.
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TESTIMONY OF H. F. BREMER, FOR DE-
FENDANT.

H. F. BREMER, a witness for defendant, testi-

fied:

I live in the Rio Linda colony. I first purchased

a piece of ground there in 1922. Then I bought

eleven and a fraction acres. I came from St. Paul,

Minnesota, where I was in the grain business. I

bought this first piece of land in 1922. I came out

here the same year. I engaged in the poultry busi-

ness.

I planted a family orchard of fifty trees in a gen-

eral variety on my parcel of land. Where I planted

my orchard the depth of soil was about two and a

half feet, some of it less, and some of it a little

more. We did not blast for the trees at the time we
planted. After they were planted the ground got

dry and we blasted at the side of the trees. After

blasting in that manner we found there was ample

drainage for the trees. That took care of the sur-

plus water and let it go down. I don't know how
many sticks of [74] powder were used. I don't

know anything about blasting, and hired it done.

That orchard has made a pretty good growth. The

trees were healthy and flourished.

After about two years I sold that place. A
couple of years ago I purchased another place out

there, about half a mile east of the first place I

owned. I am now engaged in the poultry business.

I have twenty-five hundred laying hens and some
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baby chicks. I have planted a few fruit-trees for

family use on this place. I did not blast for them.

They are growing well so far.

I have had occasion to pass by and see the land

that I formerly owned, and have observed the fruit-

trees that I planted every time I go by the place.

Their present condition is very good. They have

made a good growth. I am familiar with the fruit-

trees I see around the district. Those appear to

have made a consistent satisfactory growth in com-

parison with fruit-trees of that age, quality and

kind. I have seen some fruit off the trees. They

have made a good production. In my estimation

they bear very well. The quality and size of the

fruit is good.

This is a picture of the place I formerly owned,

and some of the fruit-trees that I planted there.

(The picture was offered in evidence as Defend-

ant's Exhibit 9.)

Cross-examination.

I had no experience prior to 1922 in raising fruit.

It was in that year I planted the first orchard. I

cared for that about a year. In 1926 I planted

twelve more trees. That is my whole experience.

I have never sold any fruit. [75]
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TESTIMONY OF JAMES GEDDES, FOR DE-
FENDANT.

JAMES GEDDES, a witness for defendant, tes-

tified :

I live in Sacramento, and have lived here for

thirty years. I am familiar with the farming terri-

tory around Sacramento and have been interested

in real estate to some considerable extent, and have

bought and sold lands throughout the County. I

know the territory that was formerly known as the

Haggin Grant, or the Rancho Del Paso, before it

was subdivided and sold in small parcels. I have

known the territory known as Rio Linda since 1912,

the time that it was first carved from the original

grant, and have watched it develop. I have bought

and sold land in Rio Linda. I know the property

involved in this action, the Lindquist property, de-

scribed as Lot Number Nineteen of Vineland. I

have looked it over. In 1921 the reasonable value

of that parcel of land during the month of Septem-

ber was about three hundred fifty dollars an acre.

I know what the people are doing generally

throughout the colony. The principal industry at

the present time, and for the past few years, has

been the poultry industry. I have seen fruit-trees

growing here and there around the colony, and

about the location of this particular tract. I know

the character and quality of the soil in the neighbor-

hood. It is demonstrated by stuff growing there at

the present time.
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As to this particular lot, I would hardly consider

the land adapted to the commercial raising of fruit

on ten acres. Ten acres is not big enough for a

commercial orchard, but the ground itself does pro-

duce fruit commercially. There are orchards all

through the district that show that.

I have had something to do with the fruit business

and dealing with fruit lands in Sacramento County

and in Yolo. I have [76] owned orchards in

Yolo County for thirty-five years. I was outside

man for the Southern California Canneries, which

is now a part of the California Packing Corpora-

tion, and have bought fruit all Over the country.

In that capacity I was required to examine orchards

and observe their productivity. I have also seen

and noticed the orchards around through the Rio

Linda district, and have noted the growth of fruit-

trees and the condition and quality of the soil. In

my opinion, that land is adapted to the commercial

raising of fruit.

Cross-examination.

I am engaged in the business of buying land

now, when I see something that suits me. I am
not a speculator in land. I try to play a safe game

in buying land. I have been interested in recent

times in the purchase of a million dollars worth

of land near Folsom. I am personally interested

in that. I have put up my own capital with the

Capital Dredging Company. That corporation is

located in Boston. There is no agent or repre-
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sentative of that corporation in Sacramento. I

did not deal with any person in connection with the

Capital Dredging Company. I bought the prop-

erty and held it in my own name, and then we

formed the company and I merged the lands into

the company. We formed a corporation for the

purpose of dredging those lands for gold. I am
not a promoter of that corporation, I am not a

member of the board of directors. I have some

stock in the corporation and helped form it.

The reason I appraise this land at three hundred

fifty dollars when I appraised the other Lindquist

place at three hundred twenty-five dollars an acre,

is that the other people had a little draw through

their land and it would probably cost twenty-five

or thirty or forty dollars per acre to level it up and

put it in shape. This is a better piece of ground.

It is closer to the road, [77] it is better lying.

It is closer to Rio Linda. I think it is a better

piece of property. The other is further away.

I don't think there was any electric power there

in 1921. I think it has been put in since. There

were power lines through there, but there was some

trouble about 1921 or 1920 in getting the distribu-

tion of power. The power companies were not will-

ing to extend their lines.

I have never heard that that land was sold in

1910 or 1911 for twelve dollars and a half an acre.

I know George P. Robinson, the real estate dealer

here. He never owned any land there. He never

acted as agent for the sale of land there. He and
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Morris Brooks were mixed up in trying to get the

original deal, and I know the 45,000 acres was sold

for about fifty dollars an acre. There was no $12.50

an acre land there. Nobody could find anything

like that. I heard that stuff before, but I could

never find it. George P. Robinson never was try-

ing to sell that land at $12.50 an acre. The land

was sold as a whole. The Haggin people would not

talk sale unless it was sold as a whole. It took a

great deal of money to make that deal.

Q. I am asking you now whether George P. Rob-

inson had a part of the Rio Linda section for sale

at $12.50 an acre.

A. Oh, he may have away out beyond the Strauch

lands. Rio Linda is within the grant, and the

grant was to be sold as a whole, the entire 44,600

acres had to be sold as a whole.

Q. The Strauch lands are within this section,

aren't they?

A. No, they are out beyond Rio Linda.

Ql. Aren't there some of the Strauch lands within

that section? A. No. [78]

TESTIMONY OF LOUIS TERKELSON, FOR
DEFENDANT.

LOUIS TERKELSON, a witness for defendant,

testified

:

I live in Rio Linda upon the highway this side of

the town site of Rio Linda. Before coming there I

lived in Southern California. I had been engaged

in the fruit business. I have been engaged in that
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business over thirty years. I have lived in Califor-

nia around thirty or thirty-five years.

I made my purchase of land in Rio Linda about

fifteen years ago. I have forty acres. Twenty-

eight acres is planted to fruit. I have no other

business except the commercial raising of fruit, and

have been engaged in the raising of fruit commer-

cially ever since I moved to Rio Linda. I have in

my orchard about three and a half acres of Bartlett

pears. Some of those trees are planted on soil less

than five feet in depth, and some on soil as shallow

as three feet or three and a half feet. The trees on

that shallow ground there are about thirteen years

old. They are still alive and growing. As to my
Bartlett pear trees, on this upland shallow soil I

do not have much trouble with blight. I do not

have as much trouble with blight on shallow ground

as they do on river bottom land. My trees have

given a good, healthy normal crop. From my Bart-

lett pears I have had a good crop. It varies. Some

years are better than others. I had a very heavy

crop in 1926. It was not so heavy this year. It

was rainy in the blooming season and the bees could

not work to pollenize the blooms, and so they did

not set. There was nothing in connection with the

soil, its depth or condition or quality, that in any

way interferes with the growing of fruit on the

ranch.

I have something like twenty or twenty-five acres

of almonds, which is my principal orchard. The

almond trees are about thirteen or fourteen vears
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old. I planted them myself when I [79] moved

there. They have made a good growth. Some of

those trees are planted on soil less than five feet in

depth, some as shallow as three feet or three and a

half feet. The trees grow well on that soil, and

have produced almonds. They have made a good

growth and have produced good crops. I believe

that soil is adapted to the commercial raising of

almonds, where it is as shallow as three and three

and a half and less than five feet. My production

has proved that to me.

I know the Unsworth place. I know that orchard

and what it has produced. He had a good crop off

his peach trees, but no market. The crop was good

last year and the year before. It has borne good

crops right along. I have known that orchard

since it was set out. It was blasted in the center

of the tree rows. He gets sufficient drainage where

his orchard was blasted. The water goes through

the hard-pan. It looks like it.

This is a picture of my almond orchard. The

trees show without leaves because in the fall when

we harvest the almond crop we use long poles and

knock them off on sheets, and the leaves come down

with the fruit.

(The picture was offered in evidence as Defend-

ant's Exhibit 10.)

Cross-examination.

I don't know where the land involved in this

action lies. I don't know the property.
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The average depth of soil on my place is around

four or five feet. I think that the average is four

feet, or five, I couldn't tell exactly. Heretofore I

have always estimated it at five feet. [80]

TESTIMONY OF H. L. WANZER, FOR
DEFENDANT.

H. L. WANZER, a witness for defendant, testi-

fied:

I am employed by the Capital Building and Loan

Association of this city. I own a piece of property

in the Arcade district, lying about a mile to the

southeast of the Rio Linda Subdivision. I have

owned that property since 1922. I have thirty

acres there. The parcel I own is on the upland,

that is, the highland. All of it is planted to fruit.

The land is underlaid with hard-pan. In planting

my trees I blasted through. The depth of soil above

the hard-pan runs from three feet to six feet. I

have a considerable area less than five feet in depth.

I have apricots and canning peaches planted

there. I planted the trees in blasted holes. They

are growing successfully. I have had no loss of

trees due to insufficient drainage.

The trees were planted in the spring of 1922.

They have made as good a growth as any trees in

the country around there. I am satisfied with the

growth.

My trees have produced very well. The first

crop I got was two years ago. It was over a him-
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dred tons off twenty-five acres of peaches. That

would be four tons to the acre. I thought that was

a good production considering the age of the trees.

It is satisfactory to me as a fair average produc-

tion.

My apricot trees have produced in about the

same proportion. The hundred tons that I speak

of was not this year's crop. I had as much fruit

this year, but on account of the peach market and

the way the canners are treating the growers I could

not dispose of as many of them. When I spoke

of a hundred tons I meant that I actually marketed

a hundred tons. At that time part of the crop

remained on the trees, due to marketing conditions.

This year my production was a little better on

account of the age of the [81] trees, but the

marketing conditions did not permit me to sell as

many. The canners established a stiffer grade and

would not accept peaches with any defects in them

whatever.

That land raises excellent fruit.

I am familiar with the district known as Rio

Linda. I was with the original company that pur-

chased the entire Haggin Grant for quite a number

of years, and during that time I had occasion to

go through all of these lands.

Q. Considering the character, soil, and the depth

of the soil, and its quality in the Rio Linda District,

is there any reason you know of why that district

will not produce fruit in commercial quantities, as

well as the district to the south'? Putting it an-
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other way, do you believe that the land in Rio

Linda is adapted to the commercial raising of fruit?

A. Not as well as on the easterly side of the

Rancho Del Paso, on account of a slighter elevation,

and more drainage.

Q. Aside from that, taking the soil, and the depth

of the soil, and considering that the drainage might

be provided for by blasting, then would you con-

sider that the Rio Linda lands are adapted to the

commercial raising of fruit ? A. Yes.

Q. Not comparatively in connection with other

sections, but standing by itself, you think it would,

do you?

A. If there was a sufficient amount of blasting

to make up for the drainage that the other country

has on account of the uneven contour, conditions

would be equal.

Q. Blasting in any particular section has to be

done, if properly done, in accordance with the con-

tour and the hard-pan in the particular section; is

that not true? A. Yes.

Mr. BUTLER.—You may cross-examine. [82]

Cross-examination.

Mr. LEWIS.—Q. You do not consider hard-pan

injures the soil sufficiently for fruit raising, do you ?

A. I would not buy it for that, no, sir.

Q. You do not think it would be particularly

adaptable to raising fruit?

A. Fruit could be raised on it, if it were blasted

sufficiently.
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Q. You mean if you used an excessive amount of

dynamite, or dredged it, or something of that kind,

do you?

A. If you used a sufficient amount of dynamite.

Q. It would take a good deal of it, wouldn't it, to

get through that crust out there?

A. Dynamite is cheap.

Q. It would take a lot of dynamite, would it not ?

A. Not so much, no.

Q,. You used to be connected with this company,

did you not % A. Yes.

TESTIMONY OF WALTON HOLMES, FOR
DEFENDANT.

WALTON HOLMES, a witness for defendant,

testified

:

I owned some property in the Arcade district up

to February of this year. I had owned that prop-

erty for six years. I had twenty acres there. It

was planted to canning peaches and apricots.

There was a hard-pan underlying the top surface.

The depth of soil throughout the orchard varied

from eighteen inches to six feet or so. It was all

upland. It bordered on a creek. Away from the

creek bottom the soil was from eighteen inches to

perhaps four or five feet in depth. A considerable

quantity of the [83] soil was less than five feet

in depth. I blasted for the trees and found that

blasting provides ample drainage. I think my trees

made a little better growth an average on the blasted

ground in the hard-pan land.
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I had a crop from the orchard. In 1926, the

first year, I delivered eighty-three tons from twelve

acres of peaches. They were four years old then.

I would say that was a good production considering

the age of the trees. That year there was no un-

graded fruit left on the trees. The market ab-

sorbed nearly all of it.

I consider that land adapted to the commercial

raising of fruit.

Cross-examination.

I am vice-president of the Capital National Bank.

I have been in that occupation for twenty-one years.

I am not a fruit raiser outside of this adventure.

That was not an unprofitable adventure. I did not

lose any money. So far as fruit was concerned,

I broke even on that. The fruit adventure has been

very unprofitable the last two years, in raising can-

ning peaches, on account of the marketing condi-

tions. The first year was profitable.

I consider that soil eighteen inches in depth is

adapted to the raising of deciduous fruits commer-

cially because my practical experience prompts me
to form that opinion. All I have to go on is my
actual experience in that one adventure.

My land is well drained. It is rather sloping.

It has a creek at the back end of it. Some of that

land has no hard-pan in it at all.

Q. So that the very little that was eighteen inches

in depth would not compare with the land that was

deeper: Is that not true? [84]

A. It had drainage, it had a slope to it.
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Q. And the underlying hard-pan sloped off, also,

did it not, so that the water would run off ?

A. I don't know how the hard-pan sloped. I

could not see the hard-pan.

Q. And you did not check up the hard-pan, did

you?

A. We blasted it. I could not tell the slope of it.

Redirect Examination.

Mr. BUTLER.—Q. The land where you did not

have hard-pan, or where you did not find the hard-

pan, was on the creek bottom land, wasn't it?

A. Yes.

TESTIMONY OF E. E. AMBLAD, FOR
DEFENDANT.

E. E. AMBLAD, a witness for defendant, testi-

fied:

In September, 1921, I was' the sales manager of

the Sacramento Suburban Fruit Lands Company,

and I was acting in that capacity for quite some

time. I have not been in the company's employ for

a number of months now.

I met and had dealings with Mr. Lindquist and

other members of his family leading up to this

contract dated the 29th of September, 1921. That

evening was the first time I called on and met Mr.

H. A. Lindquist. I had never before met him or

discussed with him the purchase of land in Rio

Linda. Several of their friends had purchased land

out here at Rio Linda, and Mrs. Lindquist had been
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talking with Mrs. Anderson, and through her I met

these people and arranged for an appointment two

or three evenings later, and I went over in the

evening and spent two or three hours there. When
I called there Mrs. Anderson was in for a little

while and the two brothers and their wives. At

that [85] time they told me that they had been

discussing Rio Linda with some of their neighbors.

They seemed to be familiar with the project and

with the literature that I had.

No conversation took place between me and Mr.

H. A. Lindquist regarding the commercial raising of

fruit. I did not tell him that the Rio Linda Colony,

or particularly this Lot Number Nineteen of Vine-

land, or any lot in Vineland, was specially adapted

to the commercial raising of fruit. Fruit was dis-

cussed between me and Mr. H. A. Lindquist that

evening. We talked about a family orchard. We
did not discuss the question of fruit to be raised

commercially. I did not tell Mr. H. A. Lindquist,

or any of the other people there, in his presence,

that the plan for them in coming out here was to

start in with the chicken business and to plant a

commercial orchard, and to carry on their chicken

business for a living until their commercial orchard

came into bearing.

The principal topic of conversation with respect

to their business that they intended to engage in

was poultry. Leading up to it Mr. Lindquist told

me his health was poor; that his doctor had advised

a trip to the old country, which he had made a year
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or two previous to that, and on his return to Minne-

apolis his old trouble returned and he was advised

to change climate. At that time his friends had all

gone out there. There were half a dozen families

from that neighborhood that were making up a little

colony to move out here, and four or five of them

had already purchased. That seemed to work in

with his plan for a change of climate, and they

decided to go along. We talked principally about

the poultry industry as it is conducted here in Rio

Linda. [86]

I described to him the operations of the poultry

association and the cost of being a member and the

way he would obtain his feed as a member, the mar-

keting of their eggs, and the advice and assistance

he would get.

At the time this Lot Nineteen was discussed there

was on it a poultry-house and a well. I was un-

certain about the size of the poultry-house, and

told him it was about four sections, but it was a

little short of that and the company made it good

after he arrived here. Outside of the poultry

equipment there was just a well drilled there.

He did not inquire of me at that time about the

expense of planting an orchard, or the character of

the trees to plant, or the expense of maintaining

an orchard. I only told him about planting of a

family orchard such as all the people planted at

Rio Linda, and that they did it to beautify the

place and to help the family, and that the adviser

here would tell them after they arrived how to
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plant it and how to care for it, pruning, irrigating

and all that.

I had been out to California quite a number of

times. I had been out the previous winter, a few

months before. At that time there were about a

dozen families residing in the Vineland Subdivision.

Cross-examination.

They were not on the adjoining land. There

were about a dozen families within a radius of a

quarter to half a mile. Most of them had been

there two or three years. The last trip I made

before talking to these people was in April, I

think.

I was the sales manager of this concern. I heard

of these people through Mrs. Anderson, and Mrs.

Peterson and Mrs. Carlson. [87] I went to see

them. I had a booklet in my possession, an album

with pictures in it, an assortment of pictures I had

taken at the various times I had been out there.

I discussed how much land these people were

buying in that case. They indicated they wanted to

buy the same that the other friends had bought, who

had all bought ten acres apiece. I had no conversa-

tion with them about planting other things than

a family orchard. Nothing was said about utilizing

the remainder of the tract. There was no discus-

sion about the well on the place. I did not know

much about the well, except I had a letter from

our Sacramento office that this place was partly

improved with a well and a poultry-house. I may
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have told them that the well on the place was suffi-

cient to irrigate the whole ten acres. The well had

been put there by the previous owner, with the idea

of irrigating the whole ten acres, and he could do

it if he wished. I don't remember whether I told

the Lindquists they could irrigate the whole of the

ten acres from that well. I am not positive about

that. I wrote that there. There was a question as

to whether the poultry-house and the well were in

good condition. I did not know. I told them I

would guarantee it would be in good condition and

it was put in there for that reason. I meant just

what I said, that it had on it a chicken-house of the

Lyding house, together with a well of sufficient size

to irrigate the tract. I didn't mean that the Lind-

quists were to irrigate the entire tract. They didn 't

talk about anything of the kind. They didn't talk

about any commercial orchard. It was just simply

to make the statement that we would put the well

and the poultry-house in good condition.

It would take more than two acres to put up a

living-house and a chicken-house and a family or-

chard. When you have [88] twenty-five hun-

dred chickens or three or four thousand chickens

it would take more than that. It would take ten

acres with a family orchard. I know of a place

where there are only twenty-five hundred chickens,

where they use the whole ten acres. That is Mr.

Bremer's place. I think he uses the entire tract

for chickens, and he has a family orchard on his
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place. I imagine the chicken-yard covers the whole

place.

I did not tell these people that this land was

specially adapted to raising deciduous fruit. I told

them it would raise certain kinds of fruit, but they

would have to consult our horticultural adviser

when he selected his family orchard as to what

would be the best to put in there. I did not tell

him it was specially adapted to the raising of all

deciduous fruits commercially. We discussed the

booklet and read it through that evening.

Redirect Examination.

Q. Did you discuss the poultry features of the

book that evening 1

?

A. Yes, that was the principal topic.

TESTIMONY OF ARTHUR MORLEY, FOR
DEFENDANT.

ARTHUR MORLEY, a witness for defendant,

testified

:

I live in the Arcade district, south of Rio Linda,

about a mile from the south line of Rio Linda. My
place is on the upland. I own about seventeen

acres. I have owned it about eight years. At

the time I bought the property it was improved.

There was no house on it, but the trees were

planted.

The depth of soil is about a foot and a half to

three feet. It was blasted. I found that there is

ample drainage for the trees by reason of the blast-
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ing. I have mostly plums. I have had a crop off

my trees every year since I have been there. They

bear [89] very well. The trees are in a good

healthy condition, with a very satisfactory growth.

I have been in the fruit business about sixteen

or seventeen years. I have had experience on both

river bottom lands and uplands. I am familiar

with fruit growing on river bottoms, as well as on

the uplands. Nearly all of shipping varieties of

plums, peaches and apricots is grown on the up-

lands. It has a better carrying quality. They are

firmer. They usually demand a better price for

that reason. They have a better sugar content.

I am familiar with the peach growing district

around Auburn, Newcastle and Penryn. That is

a fruit shipping district. It is practically all

shallow soil. A good deal of it is granite.

I am familiar with the fruit growing district

around Oroville. That is a hard-pan district.

They usually blast for the trees there. Commer-

cially on that soil they raise quite a lot of olives

and oranges. The Oroville olives and oranges are

very good. They are both raised on shallow hard-

pan land. They blast.

I have been over some of the peach growing dis-

tricts back from the river bottom in the Sutter

County area. They raise peaches on hard-pan

ground in Sutter County successfully and com-

mercially.

I have been around through the Rio Linda dis-

trict to some considerable extent. I put in thirty
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days or more there in the employ of the Company in

looking over the agricultural situation.

Q. Did you make a count of the fruit-trees and

the vines growing in the district while you were

making this survey? A. Yes.

Q. Give us the figures, please.

A. We found there were almonds 18,720; olives

9,370; peaches 7,060; plums 2,950; pears 8,875;

prunes 6,040; figs 10,230; apricots 1,550; walnuts

490; cherries 9,465; apples 600; persimmons 100,

making a [90] total of 83,650.

Q. That did not include the family orchards, did

it?

A. No. We estimated about 325 family orchards,

25 trees to the orchard.

Q. Which makes a total of 8,100 more?

A. Yes.

Q. What is the grand total of trees?

A. Trees, 91,750.

Q. And the total number of vines in the district?

A. About 100,900.

WITNESS.—As a practical orchardist I do not

know any rule which requires a minimum of five

feet of soil as necessary for the successful growing

of fruit-trees commercially. I have been associated

with practical orchardists for some time, and I

never heard of such a rule mentioned or discussed.

In my opinion, it is not necessary that five feet of

soil be present in order to successfully grow fruit.

Everything from here to Fair Oaks is on practically

less than five feet of soil. Fair Oaks and Car-
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michael, and Florin among the grapes, that is

shallow soil. Florin is generally recognized as a

grape growing district, celebrated for its table

grapes, one of the best in the state for table

varieties. In my opinion I think the soil, consider-

ing its depth and character of the hard-pan when

blasted, is adapted to the commercial raising of

fruit.

With respect to the orchards throughout Rio

Linda we found some very nice orchards, and some

that looked as though they had been neglected.

They were not doing so well. When I found an

orchard that had been cared for, properly culti-

vated and irrigated, I found the condition of the

trees and crops to be good. In my opinion, the

growing of fruit in Rio Linda is dependent upon

care more than upon soil. [91]

We made an investigation to determine whether

root growth would penetrate into hard-pan where

blasted. We dug beside some olive trees and a

plum tree. In respect to the plum tree we dug

down about four feet and found the roots were

extending into the substrata, and as to olive trees,

the same. We made an excavation about four or

five feet deep by the olive trees, and we found the

roots going down to the ground that far. We did

not get to the end of the roots. They were run-

ning sidewise into the hard strata.

I have had experience with blasting in that dis-

trict. Where the ground is blasted and the hard-

pan and subsoil there thrown up and exposed to
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the air, it slacks. In twelve months afterwards

I would not notice any of it, except the hardest,

about one inch. You would probably find that

everything else would be slacked.

I found the general thickness of the hard-pan

stratum to be usually from one inch to two inches or

something like that. I made excavations at Rio

Linda to determine the thickness of the hard-pan

and I found that to be true of the Rio Linda dis-

trict. Underneath the hard-pan we found a softer

substance.

The samples shown me, Plaintiffs' Exhibit "B,"

corresponds pretty generally with the top layer of

hard-pan I have just mentioned. I found that to

be just a few inches thick. It is very seldom you

get it as thick as that. If that is broken the strata

underneath it will allow the penetration of moisture.

When that substrata is first exposed it is pretty

hard when it is dry. When you wet it it will

soften. It will not cement itself after it is wet. I

think that substratum and hard-pan, when disin-

tegrated, will support plant life. I have seen vege-

tation and trees growing in it. It is usually scat-

tered around the lawn and gardens and everything

grows nicely on it. [92]

I have seen these pictures of the excavation made
by the olive trees. You can see the roots going

down through there.

(The pictures were offered in evidence as De-

fendant's Exhibit 11.)

There was an olive tree growing where this ex-
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cavation was made. It had been blasted. There

was twelve inches of soil on top of the hard-pan.

Cross-examination.

I know the place where I took these pictures.

I believe it is owned by a man named Smith. Mr.

Smith was not working the place at the time. As

to the condition of fruit in that orchard, there

was a very light crop of olives. All over the dis-

trict this year there was a light crop of olives.

I did not make any investigation to determine

whether that orchard was commercial profitably.

I have testified about that orchard repeatedly since

these cases started last month, and I have been

repeatedly asked whether that orchard was com-

mercially profitable. I have not gone out and made

any investigation of that since these cases started.

I was not interested in finding that out.

Q. Why did you pick out an olive tree to make

these experiments'?

A. We knew that those trees had been blasted,

and we wanted to see what the effect of the blast-

ing was.

Q. And you also knew that olive tree roots would

penetrate a lot of places where the roots of other

trees would not, didn't you 1

?

A. No. All trees would act about the same.

Q. Were the feeding roots down in the hard-pan?

A. Most of the feeding roots were on the sur-

face. The little feeding roots came out all the way.

[93]
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Q. Feeding roots are in the first three feet, are

they not?

A. Not very much ; they are nearly all on top.

WITNESS.—I dug that excavation about four

or five feet deep. I took a census of the trees in

the Rio Linda district and spent about thirty days

out in the district. Mr. Jarvis was with me. That

is Mr. O. W. Jarvis. He used to be a Farm Ad-

viser around here. He had a lot of experience as

an agricultural expert. He was also in the special

employ of the defendant company at that time.

We went around and made an estimate of the

trees in which we included the trees on the Stern

place and the Tipper trees and the Haenggi trees.

We found a lot of deeper soil of eighteen inches

or two feet over in what they call the ''Island"

and in the creek bottoms and on the uplands too.

Q. The better kept trees were down in that island

district, were they not ?

A. We found a lot of trees growing nicely up on

the uplands.

Q. Will you answer my question? The better

kept trees were down in that island district, were

they not?

A. There are a good many of them, yes.

Q. They were well taken care of?

A. Those trees were well taken care of.

Q. And those trees that did not show signs of

care were all on shallow hard-pan land?

A. Some of them were, yes.

Q. Practically all of them were ?
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A. A good many of them were.

Q. Your principal business is caring for orchards

for other people, is it not? [94]

A. No, that is part of my work.

Q. Do you derive your living from the seven-

teen acres you farm, or from the other work that

you do? A. Off the farm.

Q. Off your farm?

A. Partly from that. Orcharding work is sea-

sonal, and I take a gang of men and superintend the

pruning or the picking of crops.

Q. Which provides your principal income ?

A. My orchard does.

Q. The other provides about half of it, doesn't it?

A. Yes, my spending money.

Redirect Examination.

Mr. BUTLER.—Q. The orchards in the bottom

lands, or the island district, are practically all

commercial orchards, are they not?

A. Yes.

Q. And the orchards you found on the uplands

are practically all family orchards—smaller or-

chards ?

A. Yes, most of them not coming into bearing yet.

Q. Young trees? A. Yes, young trees.

TESTIMONY OF F. E. TWINING, FOR DE-
FENDANT.

F. E. TWINING, a witness for defendant, testi-

fied:

I am an agricultural chemist. I live in Fresno.
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I have lived in California for thirty years last

spring. I have been engaged in that line of work

for twenty-eight years. I maintain in Fresno a

laboratory, known as the Twining Laboratory,

which is the most complete commercial laboratory

on the Pacific Coast. During the time I have been

in business I have had occasion to examine a great

many of the orchards and vineyards on the orchard

and vineyard land up and down through the Sacra-

mento and San Joaquin [95] Valleys and in

Southern California and Arizona. In the Fresno

district there are thousands of acres on the upland

there with a hard-pan base such as we have in

this part of the country. Part of that hard-pan

land around Fresno was planted to orchards. They

are raising orchards commercially and profitably

on the Fresno district on hard-pan land of shallow

depth. Where that land is very shallow it is custo-

mary to blast for the planting of orchards. Fresno

ranks as one of the principal grape-growing dis-

tricts of the state, raising principally raisins, and

also table grapes. We find a considerable portion

of the shallow hard-pan land devoted to grape

culture.

It is not customary to blast for the planting of

grape-vines. A good many vineyards are blasted,

though, on very shallow land. I don 't know of any

rule among horticulturists prescribing a minimum
limit of five feet of soil as necessary for the grow-

ing of fruit-trees.

There is one orchard of twelve thousand acres
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in the Fresno district devoted to the raising of figs.

It has been sold out a good deal, practically all to

local people in Fresno. I was acquainted with the

conditions there at the time that orchard was

planted. That is a hard-pan land. As to the

depth of soil throughout that orchard, the hard-pan

is at the surface in places. It probably averages

from one and a half to three feet, in some places

a little deeper, but most of it very shallow. Prac-

tically all of it was blasted.

Q. With respect to the character of the hard-pan

and the subsoil how does it compare with the hard-

pan and subsoil in the Rio Linda district?

A. The hard-pan is a little harder. There is

more iron in it and [96] therefore it is harder

and tougher hard-pan, but the soil is the same type

of soil.

WITNESS.—Soil of that character when blasted

is adapted to the raising of fruit commercially.

I am familiar with the Florin district, which is

given over mainly to table grapes. That is hard-

pan land with shallow soil. A very fine quality of

grapes is grown there.

I am familiar with the Oroville district. A good

portion of the fruit raised in Oroville is on shallow

land which has been blasted. Principally, they

raise there olives, oranges, and some figs. The

quality of the olives raised there is some of the best

in California, and the oranges have the same high

quality and early maturity. A good deal of the
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peach-growing district of Sutter County is on bard-

pan land.

Q. From your experience up and down through

the Valleys of the State of California, is the pres-

ence of hard-pan detrimental to the growing of

fruit?

A. The depth of the hard-pan must be taken into

consideration.

Q. You mean the thickness of it?

A. The thickness and the general character of it.

If it is very shallow, that is if the soil is shallow

and the hard-pan near the surface, it should be

broken up, but, depending on the method of irriga-

tion, three feet of soil will grow most plants, three

or three and a half feet.

Q. If you have a shallower soil than that, say a

depth of twelve inches, eighteen inches or two feet,

can you by blasting put that in shape where it is

adapted to the commercial growing of fruit? [97]

A. Blasting and subsoiling in certain character of

hard-pan, }'es.

WITNESS.—The purpose of blasting and sub-

soiling is to open up the subsoil so that water will,

penetrate below to provide drainage and a certain

area that will hold moisture. The detrimental char-

acter of shallow soil is its inability to hold moisture.

I am familiar with the Rio Linda district. The

soil out there is capable of being prepared by blast-

ing for the commercial raising of fruit. The cost of

blasting will vary. I would estimate it from twenty

to thirty dollars an acre.
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I have made between three and four hundred tests

and borings throughout the Rio Linda district.

They have been over the entire district, on the up-

land. I have also made chemical tests of the soil

scattered pretty well over the entire district. There

is not a great difference in them. I have made a

test of the chemical content of the soil on this

particular Lot Nineteen of Vineland. The phos-

phoric acid total is .21, or 8,400 pounds per acre.

The total potash is .98, or 39,200 pounds per acre-

foot. The acid soluble portions, phosphoric acid

.17, and potash .8. My analysis was also made at a

three-foot depth. I found there phosphoric acid

.17, potash .72.

Q. What is the volume or quantity of potash and

phosphoric used by an acre of fruit in a year's time %

A. Phosphoric acid twenty-five to fifty pounds.

Potash, fifty to a hundred.

WITNESS.—There is a sufficient quantity of

phosphoric acid and potash in the soil on this land

to last for the raising of fruit for [98] a good

many years. There is no deficiency in the soil as

far as those two elements are concerned.

Q. From your examination, chemically and other-

wise, your tests and you]- borings, is that Lot Nine-

teen of Vineland adapted to the commercial raising

of fruit if the ground be prepared by blasting?

A. Yes.

Q. Do you know of anything in the soil there that

is detrimental to the raising of fruit? A. No.

WITNESS.—At the points that I bored the hard-
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pan was about two to two and a half inches thick.

Underneath that I found a strata of varying density,

slightly sandy or with clay more or less hard, but

softening readily when wet. Going down for the

purpose of digging a pit, when you get through the

hard-pan the underlying strata can be broken with

a pick. It is easier to shoot it with dynamite and

it works faster. If the underlying strata is sub-

jected to water it will soften and provide drain-

age, and also provide moisture for the use of the

plant.

This is a sample of the top stratum as I took it

from that place. That is the hard-pan with the

impervious laj^er on the surface. When I say im-

pervious I mean it will not permit water to pass

through. The water does not pass through the red

portion there, but the balance will absorb water quite

readily when exposed. If this is broken and thrown

out on the surface and allowed to stand exposed to

the air and rainfall, it will slack. Rain will soften

it and it will break down. Any considerable pile

of this will disintegrate in a year very readily when

it gets wet and will form soil. There is nothing

in the hard-pan below the impervious stratum that

is detrimental to plant life. The chemical con-

stituents of [99] this, and the subsoil, as com-

pared to the top soil, are very similar. There is

not a great difference.

Q. Here is a sample that has been introduced

in evidence as Exhibit No. 5. Will vou look at that
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and state whether or not that is hard-pan, top layer,

or subsoil'? A. Yes.

Q. That is hard-pan.

A. Yes, that is hard-pan. You might say there

are two hard-pans, although the chemical composi-

tion is very similar. One of them has more iron

in it.

Q. That is this Exhibit 5 that I have here ?

A. Yes.

Q. This layer of hard-pan, you found it in other

places, did you? This iron-colored hard-pan?

A. Yes.

Q. Do you find the thickness of that stratum to be

generally uniform?

A. It will vary from two to three inches. Usu-

ally the red is shallower than the white. I would

say from an inch to two or three inches.

A. And is that readily broken by blasting?

A. Yes.

Q. And when broken and thrown up will it pro-

vide drainage through the subsoil underneath?

A. Yes.

Q. Is there any reason that you know of why
fruit cannot be grown successfully and commer-

cially on that class of land under discussion here?

A. No.

Cross-examination.

I was not connected with the Faulkner fig or-

chard. I was not employed by that company to

make tests. I was employed by a number of peo-
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pie who had purchased land down there to make

tests [100] upon the land. That was not a

colonization scheme. It was subdivided and practi-

cally all of it was sold to Fresno people for the pur-

pose of raising- figs. My examination there was

not carried on in connection with the sale of land.

I made an alkali survey of fifty thousand acres

for the United States Farm Lands Company. They

owned land located in Madera and Merced Counties,

and were selling to anybody who wanted to buy

land. You can call it a colonization scheme.

I have been in Oroville a good many times the last

thirty years. I was up there about two months

ago. I was not there in connection with some

colonization scheme. I did not go there to make an

investigation of colonization lands that were in-

volved up there.

There is nothing in the soil in Rio Linda that is

detrimental to the growth of orchards. The hard-

pan in itself is not detriment except physically, be-

cause it interferes with irrigation if it is near the

surface. The clay that lies over the hard-pan will

soften up when wet. The density of the soil there

is not detrimental to the raising of fruit. That is

not the poorest land in Sacramento County. There

are river bottom lands of some of the Redding series

of gravels that are much poorer.

Q. You mean the river bottom land where there

is alkali?

A. I would not necessarily pick out alkali. I

would pick out certain sandy soils in the Redding
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gravels. Lots of them are devoted to orcharding.

They are not as good as the soil around Florin or

Rio Linda.

WITNESS.—Heretofore I have told you that

the land in Sacramento County that was the worst

is down in the southeastern portion. That [101]

is the Redding gravels. It is possible that I did not

mention river bottom lands before, but I am men-

tioning it now. Some river bottom lands are worse

than Rio Linda. I am talking about spots. I do

not mean where there are bog holes and alkali.

Q. The depth of the soil is of great importance in

selecting land for the planting of an orchard, is it

not?

A. If a person has a deep soil they don't have to

break up the hard-pan or do the blasting.

Q. Do you consider the depth of soil of great im-

portance? A. Not necessarily.

Q. You do not consider that shallow soil is often

a liability, do you?

A. No. I think that every shallow soil required

some preparation.

Q. Do you consider they are often a liability?

A. I know where they are beneficial.

Q. I am asking you this question : Shallow soil is

often a liability, is it not?

The COURT.—Well, what do you mean, Counsel?

Make your question clear.

The WITNESS.—Yes, that is what I say, let me

understand what you mean.
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Mr. LEWIS.—I am asking him if he considers

that it is a liability.

The COURT.—Make your question so that the

jury will understand it and the Court will under-

stand it. What do you mean by "liability"? In

what respect?

Mr. LEWIS.—Q. Rather than being profitable, it

would be a liability to a farmer, would it not ?

A. No, sir. I knew of hundreds of acres where

hard-pan is a benefit [102] to the soil.

Q. Wouldn't it make the ground cold and wet?

A. A heavy soil without any hard-pan might be

cold and wet, just the same, or a sandy soil in which

the water table was high.

Q. Would hard-pan soil be considered cold and

wet? A. Not necessarily, no.

Q. Are you familiar with Farmers' Bulletin No.

1088, issued by the Department of Agriculture ?

A. I don't remember it right now; I have it, be-

cause I have all of those bulletins.

Q. Do you consider this statement in there false:

"The depth of soil is of great importance and

is a matter to which attention should be given

when the land is first examined. '

'

Do you consider that statement false, or true?

A. That is a general statement.

Q. Is it false or true ?

A. It is neither false nor absolutely true.

Q. What about this statement

:
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"Shallow soil is often a liability, and its

utility is sharply limited for practically all

farming purposes. '

'

Is that false or true'?

A. That is an exaggerated statement.

Q. And also this:

"It is cold and wet in the spring."

A. Is that false, or true? A. Not necessarily.

Q. And this:

"The water-table being kept close to the sur-

face." [103]

A. If the hard-pan holds the water it does.

When I speak of hard-pan I speak of it with proper

preparation.

Q. And this:

"And later on dries out rapidly and becomes

baked and hard."

Is that true or false ? A. Heavy soil ?

. .A. I am speaking of shallow soil.

A. If there was sand on your hard-pan, there are

soils in California where there is sand, and it would

not bake, at all.

Q. Take the Rio Linda soil.

A. All of your Madera and San Joaquin sandy

loams will bake if they are not properly cultivated

after being wet.

Q. And this

:

'

' Such soils are quickly affected by drought. '

'

A. Shallow soil, yes.

Q. That is true in Rio Linda.
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A. That is true of any shallow soil; it is true also

of poor sandy soil.

Q. Do you consider that the land out there, 22

and 25 inches in depth, is especially adapted to the

raising of deciduous fruit commercially?

A. If the hard-pan is broken up so that the water

will permeate, yes.

Redirect Examination.

The method for making tests on phosphoric acid

and potash, the only one that is recognized at all, is

ascertaining the total amount, or the fusion test.

That is the method given by the Association of

Official Agricultural Chemists. The method of the

strong acid solution is not a standard method.

Usually if we can keep potash and phosphoric in an

acid solution we know it is enough [104] there

for plant growth. If we do not get it we do not

know what the total amount is. The only real

recognized method is the total amount or the fusion

method. The acid solution method was publishing

by the Chemists Association in 1898 to 1903, as a

method of making a soil solution for chemical

analysis, but it was discarded about twenty-five

years ago. The difficulty with the acid method is

that in varying ways you will get different results.

Q. Do you mean by the quantity of the sample, the

size of the sample?

A. The quantity of the sample, the agitation of

the sample during the period of solution, the length

of time, and so on.
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Q. And the results are not uniform except fol-

lowing the same uniform method? A. No.

Recross-examination.

Q. The method requires it be agitated a certain

amount of time, does it not ?

A. The old published method of making the acid

solution test does not say about the agitation. In

making the acid solution it is now customary to

actually boil the material, the solution of soil, for a

period of several hours.

Q. And that is the way you made you made your

acid soluble % A. Yes.

TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFFS (RECALLED IN REBUT-
TAL).

HERBERT C. DAVIS, a witness for plaintiffs,

in rebuttal testified

:

The cost of blasting in the Rio Linda lands would

vary from sixty to seventy-five cents per hole for

a complete job. Ordinarily there are about eighty

to a hundred holes to the acre. It is customary

to boil the acid soluble method. It is digested

[105] at a boiling temperature. I boiled mine.

Cross-examination.

I never shot a hole in the Rio Linda district, but

I did right adjacent to it. I never blasted for a

single tree in the entire twelve thousand acres of

the Rio Linda district.
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TESTIMONY OF JAMES 13. LEITCH, FOB
PLAINTIFFS (IN REBUTTAL).

JAMES B. LEITCH, a witness Cor plaintiffs, in

rebuttal testified

:

I live in Rio Linda. I know the Bremer place oul

there. I have known it since December, 1925. He
has never used all of his ten acres for his chickens.

TESTIMONY OF IDA E. PERRA, FOR PLAIN-
TIFFS (IN REBUTTAL).

IDA E. PERRA, a witness for plaintiffs, in re-

buttal testified:

I live in Rio Linda. I know Mr. Lambert Hagel.

I had a conversation with Mr. Hagel at Mr. Krai's

house in November, 1927. Present at that conversa-

tion were my husband and myself, Mr. Krai and

his wife, and Mr. and Mrs Klein. At that time

and place he said to us that the Rio Linda land was

too shallow for fruit-tree raising and it was foolish

to plant tree fruit there and expect it to grow.

Cross-examination.

At that time, in November, 1927, we had com-

menced the lawsuit which my husband and I main-

tained against this compan}^, a suit of the same

character as the one which is now being tried. I

believe it was in May, 1927.
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TESTIMONY OF JOHN V. KRAL, FOR
PLAINTIFFS (IN REBUTTAL).

JOHN V. KRAL, a witness for plaintiffs, in re-

buttal testified : [106]

I am a neighbor of Lambert Hagel. I had a con-

versation with him on the first Monday in Decem-

ber. At that time he told me that it was useless

to plant fruit on that shallow hard-pan land. He
said he had not bought his land from this company

;

that this company had cheated all that had bought

land from it.

Cross-examination.

I am a plaintiff in a suit of a similar character

against this company.

Mr. BUTLER.—I desire to make a motion, if

the Court please, for a directed verdict. I move

the Court to instruct the jury to render a verdict

in favor of the defendant upon the following

grounds

:

(1) That the evidence is insufficient to show

that the defendant deceived or defrauded plaintiffs

in making the contract referred to in the plaintiffs'

complaint for the purchase by plaintiffs from de-

fendant of land.

(2) That the evidence is insufficient to show

that defendant misrepresented the quality or char-

acter of the land purchased by plaintiff from de-

fendant, or the value thereof.

(3) That the evidence is insufficient to show
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that plaintiffs have been damaged by any act on

the part of the defendant.

(4) That the evidence shows affirmatively that

plaintiffs' cause of action is barred by the pro-

visions of Section 338, and of Subdivision 4 thereof,

of the Code of Civil Procedure of the State of

California, and that the evidence is insufficient to

show that plaintiffs' cause of action is not barred

by said above-quoted provision of said section of

said code. [107]

The COURT.—The evidence is in conflict. It is

a question for the jury to determine. It is suffi-

cient if the jury takes that view. Motion denied.

Mr. BUTLER.—Exception.

Before the Court's charge to the jury, defend-

ant requested the following instructions:

DEFENDANT'S INSTRUCTION No. 1.

You are instructed that in an action for relief

on the ground of fraud, such as this case, the

plaintiffs must show that the fraud occurred within

three years of the commencement of their action

for relief, or if their action was commenced more

than three years after the fraud occurred, then

they must show, in order to maintain their suit,

that they did not discover they had been defrauded

until a date within three years of the time they

commenced their action.

With regard to this discovery of the facts con-

stituting the alleged fraud, you are instructed that

the plaintiffs will be presumed to have known what-
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ever with reasonable diligence they might have as-

certained concerning the fraud of which they com-

plain.

You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your ver-

dict must be in favor of the defendant, unless the

plaintiffs have proven by a preponderance of the

evidence both that they did not discover the al-

leged fraud within the period of three years before

they filed their action, and that they could not have

discovered it by the exercise of reasonable [108]

diligence, three years before they commenced this

suit. They were not permitted to remain inactive

after the transaction was completed, but it was

their duty to exercise reasonable diligence to ascer-

tain the truth of the facts alleged to have been

represented to them. They are not excused from

the making of such discovery even if the plaintiffs

in such action remain silent. A claim by the plain-

tiffs of ignorance at one time of the alleged fraud,

and of knowledge at a time within three years of

the commencement of their action, is not sufficient,

a party seeking to avoid the bar of the statute of

limitations in a suit upon fraud must show by a

preponderance of the evidence not only that he was

ignorant of the fraud up to a date within three

years of the commencement of his action, but also

that he had used due diligence to detect the fraud

after it occurred and could not do so. If fraud

occurred in this case it was complete when plain-

tiffs contracted with defendant to buy land. Plain-
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tills commenced their action on the 28th day of

February, 1928; their contract with the defendant

for the purchase of its land was made in Septem-

ber, 1921. If you believe from a preponderance of

the evidence that the defendant committed a fraud

upon plaintiffs in the making of this contract, then

before you can find a verdict in their favor, you

must also believe from a preponderance of the evi-

dence that they neither knew of the fraud, nor

could, with reasonable diligence, have discovered

the fraud before a date three years prior to the

commencement of their action, that is, before the

6th day of February, 1925. If you believe from

a preponderance of the evidence that plaintiffs

either knew of the facts constituting the alleged

fraud before February 28th, 1925, or by reason-

able diligence and inquiry could have learned these

facts before that date, your verdict must be for

the defendant. [109]

DEFENDANT'S INSTRUCTION No. 2.

You are further instructed upon the matter of

plaintiffs' discovery of the alleged fraud that if

plaintiffs discovered that a material representation

concerning the land they bought was false, then

they were at once by that discovery presumed to

have knowledge of the truth or falsity of the re-

maining representations, and must bring their ac-

tion within three years of the discovery of the

falsity of any material representation concerning

the land.
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DEFENDANT'S INSTRUCTION No. 3.

You are instructed that plaintiffs cannot recover

in this action unless they were deceived by the al-

leged representations for if the means of knowledge

are at hand, equally available to all parties, and the

subject of purchase is alike open to their inspec-

tion, if the purchasers do not avail themselves of

these means and opportunities, they will not be

heard to say that they have been deceived, unless

they were induced by trick or misrepresentation of

defendant not to make such inspection.

DEFENDANT'S INSTRUCTION No. 4.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability or expectation, or is vague and in-

definite in its terms, or is merely a loose, conjectu-

ral or exaggerated statement, cannot be made the

basis of an action for deceit, though it may not be

true, for a party is not justified in placing reliance

upon such statement or representation. [110]

DEFENDANT'S INSTRUCTION No. 5.

You are instructed that if the plaintiffs discov-

ered, or by the exercise of reasonable diligence

could have discovered, the falsity of the alleged rep-

resentations as to value of the land they bought

more than three years before they commenced their

action, then your verdict must be for the defendant.

[Ill]

The COURT. (Orally.)—You have heard the
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CHARGE TO THE JURY.

evidence, and the arguments, and now it is for the

Court to deliver to you the instructions. These are

merely to make you acquainted with the law which

applies to the case, and in the light of which you

will determine the facts. Remember, you take the

law from the Court, but when it comes to the facts

in the case, what witness* to believe, what weight to

give to the testimony, the inferences to draw from

the circumstances, that is exclusively your function.

The Court may comment on the facts, may express

an opinion with respect to the facts, but unless it

does so as a rule of law where there is no conflict

in the evidence you are not bound by the opinion

of the Court on the facts, and the Court does not

seek to bind you. It may express it in the hope

that it may aid you to reason out the case to a cor-

rect conclusion.

This is a civil action. The plaintiff purchased

certain lands from the defendant in what is known

as the Rio Linda District, adjacent to your city,

some ten or twelve miles out. They paid $2,750

for ten acres of land. You can ignore the improve-

ments, the well and the chicken-house, because there

has been no question raised in respect to that value.

The plaintiffs allege that they bought this land be-

cause induced thereto by false representations made

by the defendant, without which they would not

have bought it, they say. And they say that these

false representations, taking the general statement

of counsel in their opening, and in the course of

the evidence and in their final arguments, in sub-
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stance were that the land was adapted to commer-

cial orcharding, and was worth more than $275 an

acre. The allegations [112] in respect to the false

representations by plaintiff set out in the complaint

are different in language, but that is what counsel

for both parties take them to mean, what I have

indicated.

The plaintiffs are not obliged to prove the false

representations literally. If they prove them in

substance it is enough. So it comes down to that.

They allege that the false representations were that

the land was well adapted to commercial orchard-

ing, and that the defendant also represented that

it was worth more than $275 an acre, which they

paid. The defendant denies that those representa-

tions were made, or were false if they were made.

The burden of proof is upon plaintiff. That

simply means that after all the evidence is before

you, Gentlemen of the Jury, and in consideration

of it all, if you do not find that plaintiffs' case is

sustained by the greater weight of the evidence

your verdict must be for the defendant. Before

plaintiffs are entitled to recover, it must appear to

you from a consideration of the evidence that the

vital elements of the plaintiffs' case have been

proven—not one, but all of them, by the greater

weight of the evidence. If you believe the evidence

is equally balanced on any one of these elements, or

if it weights heavier in behalf of the defendant, the

defendant is entitled to your verdict.

Coming now directly to what the plaintiff must
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prove as matter of law, the Court will say to you

;<s follows:

First, the plaintiffs must prove that the repre-

sentations were made. That is to say that the de-

fendant, to induce this bargain, represented to them

that the land was [113] well adapted to commer-

cial orcharding, and worth more than $275 an acre.

W plaintiffs prove either one of those representa-

tions it is enough to serve that branch of the case,

and you proceed to the next step in the case.

First, were the representations made? There is

no question, Gentlemen of the Jury, that regard-

less of what Amblad may have said to the plain-

tiffs, and they say he did represent it as adapted

to commercial orcharding, the defendant 's book does

make that representation. The defendant, being a

corporation, it speaks by its agents, and its agents

may speak orally or by advertising literature, such

as this, which, of course, was prepared by some

agent. So you find it in the book. No other reason-

able interpretation can be placed upon it, and it was

admitted in argument that the representation was

made to the plaintiffs that the land was well

adapted to commercial orcharding. No other rea-

sonable construction can be made of it. It is not

a question of how much truth is in the book, Gentle-

men of the Jury, the question is whether that rep-

resentation was made, and whether, as I will sub-

sequently state to you, it was false.

In respect to the allegation that the representa-

tion was made, made to plaintiffs that the land was
worth more than $275 an acre, both the plaintiffs
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testify that Amblad did represent that to them.

And the brother of the plaintiffs, who was there,

testified to the same thing; and Amblad says noth-

ing about that when he testifies. So there are the

two plaintiffs and their witness testifying that the

representation was made, and no evidence in de-

nial on the part of the witness Amblad, who repre-

sented the defendant in that transaction.

If you find, then that those representations

[114] appear to have been made, by the greater

weight of the evidence, and that as to the adapta-

bility of the land for commercial orcharding is

clearly made in the book, then the next step is this

:

As matter of law, it must appear, by the greater

weight of the evidence, that those representations,

or either one of them, was false. That is the big

issue in the case for you, Gentlemen of the Jury,

was either of those representations, if both were

made, false? Was the land well adapted to com-

mercial orcharding'? You have heard the evidence

on both sides. The hour is getting late, and the

Court will not attempt to detail it again to you.

Plaintiff presents certain witnesses who live on

the Rio Linda lands, and have tried raising trees,

as they tell you. They tell you the circumstances,

and that after a certain two or three years, dur-

ing which they flourish, they begin to fade, and be-

come stunted, and some die. One of the witnesses

for the plaintiff tells you that on the shallower of

the soil the trees only attain a small growth, while

on the deeper soil they grow better, indicating the

inference he would have you draw, that the deeper
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the soil the better the trees flourish. The evidence

is that the soil is from eighteen inches in depth

overlaying the hard-pan up. The witness Davis

said the average is twenty-two inches, only. Mr.

Davis is an agricultural specialist; he assumes to

have a special learning in respect to this matter.

He says that five feet of soil is necessary to the suc-

cessful growing of trees as a commercial orchard

enterprise. He gives you the reason; first, it must

have the necessary food elements, and sufficient

capacity to store them; it must have the necessary

capacity to store water, and to furnish the trees

[115] with moisture, and, at the same time, it

must not be so shallow that the water will accumu-

late there and drown out the roots of the trees ; and

also necessary for anchorage and to perpetuate

the life of the tree for a sufficient length of time

so as to render the enterprise as a whole commer-

cially profitable. You will understand, too, that

defendant's book says that it takes five to ten years

to bring an orchard to bearing commercially; of

course, there is a long period of large expense

which must be met. Whenever the orchard does

begin to bear it must live long enough to liquidate

all the past and all the future expenses while it

is yet bearing, so that, on the whole, it will be profit-

able. Just like yourselves in business, in any busi-

ness enterprise you have to liquidate all your pre-

liminary expenses, your overhead, and the busi-

ness has to last long enough so that it will, over the

entire time, pay you some profit.

Mr. Davis further testifies that this soil is deficient
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in the vital elements of potash and phosphoric acid.

Those are vital elements, not only in the growth of

all vegetation, but particularly in the production

of fruit. He says there is only about one-third

enough potash, and that the phosphoric acid is

barely adequate.

Mr. Davis further tells you that it is impossible

to blast this land, as some say, to prepare it for a

commercial orchard, because the hard-pan is too

deep, from six to sixteen feet, I think he says. He
says if it were about two feet it might warrant the

expense of blasting to make it a commercial en-

terprise, if the subsoil below the hard-pan could

be reached, and thus afford drainage, and so the

roots of the tree could penetrate and get that an-

chorage which is necessary, [116] and also so

that moisture could be afforded. Mr. Davis testi-

fies that he has had practical experience in that

section, in Antelope, adjoining this land.

It is fair to say that, so far as practical experi-

ence goes to any great extent, there, I think it

seems to me he has had more than anyone else,

seven years on a large scale, some 150 acres of

orchard, lands about like these in Rio Linda. He

says so far as their depth is concerned, with the

hard-pan below, that his seven years' experience

proved what he had been taught in school, that

those shallow lands over hard-pan will not afford

a commercial orchard enterprise that will be suc-

cessful.

Mr. Davis tells you how much he lost in the seven

years that he operated at Antelope. He tells you
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that his teaching in school was that it takes at least

live feet of soil. I think he testified to that in this

case. There are so many of these cases that we

get mixed up on them, sometimes. Mr. Davis pro-

nounces it as his opinion, as do some of the others

that plaintiffs produced living on the land, that

this land of plaintiffs will not produce the decidu-

ous fruits commercially and at a profit.

The defendant resists the case thus made by

plaintiffs, and to offset it they bring before you a

number of witnesses who live on the Rio Linda

lands and adjacent land, some who have their fam-

ily orchards, some who have assumed to be en-

gaged in commercial orcharding. Their testimony,

as you will remember it, is that on these shallow

soils, if prepared by blasting—and some say with-

out blasting, some who have the small orchards,

that their trees do well, and, in their judgment,

they will produce commercial crops successfully.

[117] Among those are Mr. Wanzer and Mr.

Holmes, who have quite extensive orchards.

Holmes sold his. They have been orcharding out

in Arcade, not far from these lands, and the gen-

eral situation seems to be much the same, except

in so far as there may be local variations in depth

of hard-pan, and its slope, to effect that essential

drainage. They planted in 1922. In 1926 they had

good crops, they say. They don't sa^v what they

had, if anything, in 1927. Mr. Wanzer said that

in 1928 he had a larger crop, but that prices were

such, that, I think, he did not harvest it at all.

The test of a commercial enterprise and land
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adapted thereto is not its ability to produce a crop

for one year, or its failure for one year, though a

good crop one year might indicate it would do the

same through a series of years, or a failure one

year might indicate that it would fail through a

series of years. That is a matter for your determi-

nation. A commercial enterprise means where the

land is of that quality and character that, with

reasonable care and diligence, it would produce the

deciduous fruits in reasonable quantities, which,

under normal conditions of the market, will return

a profit, and that through a series of years, taking

one with the other, which will make the enterprise

profitable as a whole. Otherwise, it is not commer-

cial. These gentlemen more or less adhere to the

view that the land is fitted for commercial orchard-

ing, though Mr. Wanzer said he would not recom-

mend buying land only 22 inches deep, such as the

average of the plaintiff's, unless plenty of dynamite

was used to blast it up.

It must be remembered, Gentlemen of the Jury,

that the representation made by the defendant to

the plaintiff was that [118] the land is adapted

to commercial orcharding. Not that it can be pre-

pared for commercial orcharding by sufficient ex-

penditure of time and labor to dynamite it. It is

fair to say that if you give sufficient time and labor

that you might reduce land to a state of commercial

orcharding, although originally it was of basic

granite.

The book says it is adapted to commercial or-

charding, and that was the representation of the
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defendant to the plaintiffs, not that it can be pre-

pared at great expense. Mr. Twining says it would

cost $20 to $30 an acre to blast it, as he sees it. Mr.

Davis says on his experience that it would cost 60

to 75 cents a hole, and that there are 80 to 100

trees to the acre, which would bring it up to some-

thing like $48 to $75 an acre, depending on the

price.

The defendant also presents Mr. Twining as its

expert. You must remember, Gentlemen of the

Jury, that when it comes to expert testimony it is

the same with reference to any other witness; you

are not obliged to believe anything is so simply

because some witness swears it is so, whether he is

called an expert witness, or not. You test it out

by the test of reasonableness, and determine where

the truth is. Experts are those assumed to have

special knowledge and learning on a particular sub-

ject which is not obvious to the average man with-

out such learning, and out of his learning he speaks

to you. In so far as you believe he has the learn-

ing and is well informed, and honestly expresses

his opinion to you, you will give him credit, and no

further.

Mr. Twining and Mr. Davis differ very much in

respect to this land, even in the chemical analysis,

which is supposed to be capable of absolute proof.

Of course, there is no such thing [119] as abso-

lute proof in anything. Mr. Davis says he finds

only about one-eighth or one-ninth as much potash

as Mr. Twining, and one-third or one-fourth as

much phosphoric acid as Mr. Twining. In other
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words, putting it the other way, Mr. Twining finds

that much more than Mr. Davis. Now, what are

we to determine when experts thus disagree; where

are we people of less knowledge in that particular

science to take a stand. It is for you to say. Take

all the circumstances of the case as disclosed to you,

Gentlemen of the Jury, and determine as to any

difference between witnesses, and especially experts,

where the truth lies between them, and with which

one does it prevail 1

?

Mr. Twining further testifies that this hard-pan is

not so deep, two or three inches of hard-pan, and

below it is of different character, and that if you

blast through the upper portion the water will

penetrate the layer and disintegrate it and dissolve

it, and that the roots will penetrate it, and there

will be afforded drainage and moisture, which he,

too, says are essential to the successful growing of

these trees.

It is a fair inference, Gentlemen of the Jury, that

those witnesses, that is, those better informed

—

Wanzer, Holmes, Twining, Morley, rather agree

with Mr. Davis that shallow soil is not adapted to

the successful commercial orcharding, because they

all say it must be prepared by blasting ; they rather

agree with him that five feet is not too much for

moisture and for drainage, and the like, because

where it does not exist in the deep soil they say

you must blast and furnish it below. So there is

not so much discrepancy between the experts there.

But Mr. Twining and Mr. Davis between [120]

the rather essential mineral elements of the land.
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And, as I have said, as to which one you will be-

lieve, you will determine that for yourselves.

Mr. Twining says this land is adapted to com-

mercial orcharding, if properly prepared by the

requisite blasting, and the like. He tells you about

other lands in Fresno, Merced, Oroville, the east

side of Sacramento, and the like, where, on like

lands, commercial orcharding is successfully car-

ried on. Now, it is for you to say whether the

lands have been proven adapted to successful com-

mercial orcharding, or, rather, it is for you to say

is the defendant's representation that they are

adapted to successful commercial orcharding false*?

That is the question for you. Does that appear by

the greater weight of the evidence, that the rep-

resentation is false? If it does, then the plaintiffs'

case is made out thus far.

And, coming to the value of the land, the experts,

again, differ. There it is a matter of opinion, but

it is a very wide divergence of opinion, and it would

look as if opinions were not worth so very much,

after all, when men can thus differ. You have the

testimony of Mr. Kerr for the plaintiffs, and the

testimony of Mr. Geddes for the defendant. Mr.

Kerr says that at that time, in 1921—and that is

the vital time, Gentlemen, the land was worth $75

an acre. Mr. Geddes said it was worth $350 an

acre. Mr. Geddes said it was worth $75 an acre

more than the defendant got for it. Mr. Kerr says

it was worth $200 less than the defendant got for it.

Now, as to those two witnesses one may have

gone over that land very quickly; Mr. Kerr may
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have looked at it very quickly. I think we can

take it for granted that any of you who are engaged

in selling goods can go out and, with a very short

[121] inspection of like goods, you can determine

their value, even though you did not know them

for years, and had but a very limited acquaintance

with them. Mr. Kerr says that he has been in the

real estate business for twenty or twenty-five years,

he knows the values, he went to see this particular

ten-acre piece a few days ago, and from his gen-

eral knowledge of conditions—that is substantially

his testimony, or the inference to be drawn from

it—he thinks it is worth $75 an acre.

Mr. Geddes testifies that he knows the land, knows

it very well, knew it when it was in the grant, and

that in his opinion it was worth $350 an acre. Now,

Gentlemen, it is for you to say what it was worth.

You have a fair knowledge of conditions surround-

ing this city and country prevailing in 1921, and

while you are not to substitute your knowledge for

the witnesses' it does enable you to determine which

witness is speaking truthfully, or wherein between

them the truth lies. You will determine how much

the land is worth.

Unless you find it is proven by the greater weight

of the evidence that the land was less in value at

that time than $275 an acre, plaintiffs' case fails,

and your verdict must be for the defendant, be-

cause even if it were falsely represented to be valu-

able for commercial orcharding, if it is not proven

to be of a value less than what the plaintiffs paid

for it, they have not been damaged. You can all
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see that at once. A man cannot recover damages,

no matter what false representations induced him

to buy, if he got as much as his money 's worth when

he paid for it.

If you find by the greater weight of the evidence

that [122] the land is proven to have been worth

less than $275 an acre at that time, you proceed to

the next step, and that is, that the defendant is not

liable in any way unless they knew those represen-

tations, or either of them, were false, or unless the

defendant ought to have known it, or unless the

defendant make the representations in a positive

fashion which presumes knowledge, and which it

cannot now deny. Did it know if the land was not

adapted to commercial orcharding successfully?

Did the defendant know it? It had been handling

these lands at that time some eight or nine years.

I think the book says it sold the first tract out there

in this project in 1912. It had experts, horticul-

turists—undoubtedly a man is pretty well pre-

sumed to know what he owns in respect to its adap-

tability to any purpose, especially if he has experts

in that particular purpose.

Furthermore, if it did not know it, should it not

have known it during all these years that it had it,

and selling it out in the market to people on

these representations that it was valuable for fruit

as a commercial enterprise? Moreover, it states

in this book that it is proven beyond a doubt.

Nothing stronger can be said than that, Gentlemen,

that it is proven beyond a doubt that this land is

adapted to commercial orcharding.
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When they made that representation, Gentlemen

of the Jury, the law implies they knew whether it

was true or false. If it was false they are bound

by it, and would be liable accordingly.

And so in respect to values. If it was not worth

$275 an acre, did defendant know it, taking into

consideration all their experience with the land?

If you find that the defendant did know that the

land was not adapted to commercial [123] or-

charding, or ought to have known it, or positively

asserted, as it did, that it was, the law presumes

knowledge, and the plaintiffs' case is so far made,

and you proceed to the next step.

The law says the defendant is not liable unless

it made the representations with intent to make

the plaintiff believe them, and to act on them, and

to deal with the defendant. To what end did the

defendant make the representations? What does

a merchant, or anyone else, put out an advertise-

ment for but to excite the credit of those who read

the advertisement and to secure the belief of the

prospect and induce him to buy? They eertainly

do not want you to believe they are lying? They

do not want to drive you away. They do not want

to defeat the bargaining. They do it for the pur-

pose of bringing about a bargain. So the only

reasonable conclusion there, Gentlemen, would be

that the defendant did intend to bring the plaintiffs

into the bargain. That is all the intent that is

necessary. It is not necessary that any agent of

defendant should have had in the back of his mind

the gross idea, I will cheat these plaintiffs, I will
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deceive them, I will defraud them. No. If they

intended to make these representations to induce

the plaintiff to believe them and to bargain with

them, that is the only intent necessary to make the

defendant liable. Remember, the defendant speaks

only by its agents. Whatever its agents say, what-

ever its written agent, the book, says, is the lan-

guage and the statement of the defendant corpora-

tion, and it is liable for them.

Then the next step. The law is that unless the

plaintiffs believed the representations and did rely

upon them, [124] in whole or in part, to some

extent, at least, then there is no liability, because

if the plaintiffs did not believe them, if they did not

influence the plaintiffs to buy the land, they have

not been harmed by them, they are simply out of

the case, they are superfluous. Did the plaintiffs

believe them? They say they did. They were

Minnesotans ; they knew nothing about California,

or California fruit, from the practical side, never

having been here. All the knowledge they had they

got from defendant's literature, and talking with

their neighbors, so they say. They so testified.

Remember if your recollection is different from

that of the Court, or if your recollection is differ-

ent from that of counsel as they stated the testi-

mony to you in their arguments, it is your recol-

lection that controls in respect to the evidence.

They say that Amblad came to them after they

had read the book first, and told them the same

things that were in the book, and that they believed

them. He finally told them on the 29th of Sep-
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tember, If you don't buy before October 1st the

land is going up in price. That appealed to their

sense of thrift, and they did sign the contract that

night.

It is not necessary that the plaintiff should have

intended to start, a commercial orchard. If the

seller of land attaches to it an attribute of value

and the buyer appreciates it gives a value to the

land, whether in the present or in the future, if he

did want to sell it again, and he is to some extent

influenced by that assigned attribute, that is enough

to entitled him to recover, if it is false.

So, here, even if the plaintiff had not intended

to go into commercial orcharding when it was rep-

resented to them that [125] this land was

adapted to commercial orcharding, if they appre-

ciated that as something that gave additional value

to the land, and they bought it because of it, the

mere fact that they did not intend to go into com-

mercial orcharding right away, or at all, is imma-

terial. But they tell you that they did intend to

go into commercial orcharding eventually. They

say they followed the plan of the book, which says

that there is a long period after planting before

the orchard is in bearing; they must have an in-

come in the meantime, they must go into the chicken

business. They tell you that Amblad told them

that. Amblad says, however, that he did not tell

them anything about commercial orcharding, al-

though he talked about fruit, and that they were

only talking chickens. After they got here the

plaintiffs followed the book, they went into chickens,
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and after due course of time they began to grow

trees, to test out the land to see what it would do

in the way of fruit.

So if you find by the greater weight of the evi-

dence that the plaintiffs believed those representa-

tions, and to some extent relied upon them, in whole

or in part, and were thereby induced or influenced

to some extent to buy by reason of it, the plaintiffs'

case is made out thus far. Ask yourselves, What
does California stand for in the east, what its trade-

mark is other than climate and fruit. I want to

say right here, Gentlemen of the Jury, that the

law presumes that all transactions are fair and

honest until that presumption is overcome by the

evidence in the case. But the resources of Califor-

nia and the state are great enough that they need

no false representations to sell them abroad. It is

not good for the state. I am not saying [126]

there were any. That is left for you. You must not

get the idea into your head that just because you

are Californians you must uphold the credit of the

state and the value of its lands by thinking that

that was ordinary puffing for the selling of land,

if they were false. If they went beyond that and

made false statements, they had no right to do it.

You cannot induce any man to enter into a bargain

by false statements and escape liability.

Now, the next step. If you find that the plain-

tiffs were influenced to enter into the bargain, the

next question is, were they damaged % If they were

not damaged they are not entitled to recover. And
that brings you right back again to the question
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of the value of the land. If you find the land was

worth less than $275 an acre, they are entitled to

the difference. If the plaintiff paid $275 per acre

for this land and it was not worth that, they are

entitled to be made whole in that respect. If you

find, and this is simply by way of illustration, that

the land was only worth at that time $100 an acre,

the plaintiffs should recover the difference between

$100 and $275 an acre, or $175 an acre. If you

believe it was worth $200 an acre in 1921, plain-

tiffs would be entitled to recover $75 an acre, and so

on. Then there are other damages. The plaintiffs

say that after the recommendation was made to

them that the land was well adapted to commer-

cial orcharding, they started to try it out with

fruit-trees, and they planted some and they died.

They did not flourish. Therein they say they spent

some hundreds of dollars—$200 for the trees, and

to blast the ground and plant them. Cultivation

$50. Then they say they spent a certain amount

of money for an additional well [127] and a cer-

tain plant that otherwise they would not have spent

except for the trees. Well, Gentlemen, I rather

think that that might take rank, so far as the well

and the pump are concerned, of a permanent im-

provement for whatever purpose they will see fit to

adapt the land to, and I think no damages should

be allowed for that. In other words, those matters

have not been proven with sufficient definiteness.

They admit the plant has some value. It is hardly

possible to make out any damage there with any

reasonable certainty. So I think you will limit
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yourselves to the damages on the score of the trees,

if you give any damages at all, and to that of the

cultivation, and for the blasting of the trees, in such

reasonable amount as you may find, not exceeding

$250, as you believe plaintiffs to be entitled to, that

they have proved that they spent.

But that is not quite all the case, Gentlemen of

the Jury. The plaintiffs purchased this land away

buck in 1921. If they were deceived by false rep-

resentations, if false representations were made,

they were deceived at that time. The law is that

they must begin their suit to recover within three

years after they discover the fact that they have

been deceived. This deception is secret, and plain-

tiffs are not bound to bring suit until they discover

it, and within three j-ears thereafter. The suit was

begun on February 6, 1928; so the three years

within which they could begin the suit began on

February 6, 1925. Unless you find from the

greater weight of the evidence that they did not

discover the fact that they were deceived before

February 6, 1925, they are not entitled to recover

in any event. The statute of limitations would run

against them. That is the policy [128] of the

law, Gentlemen, and in proper cases it must be en-

forced. They say they did not discover the fact.

Thej* say they came here in 1922, and did some

building, wherein they discovered some hard-pan

down at eighteen inches, but that that did not mean

anything to them. If it excited anjr suspicion, the

plaintiff said he went to Mr. McNaughton, the com-

pany's horticulturist, and McNaughton told him
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that was not harmful, that all you have to do is to

blast that, and that it is really very good for the

fruit-trees when blasted, it has lime in it, etc., and

is in the nature of fertilizer. I think Mrs. Lind-

quist testified the same thing, but I don't remember

about that. Anyway, that is what the plaintiff

Lindquist says McNaughton told him. Well, re-

membering, Gentlemen of the Jury, that the plain-

tiff knew nothing about fruit, and knew nothing

about land, and what was essential to successful

orcharding, and if he believed the representations

in the first place, were they not allayed and quieted,

if he had any suspicions, by Mr. McNaughton, the

company's horticulturist—by what he said to

him? There is no denial that McNaughton said

that. The law in respect to that is that the party

who has been deceived, when he discovers reason

to believe that he has been deceived, must pursue

the inquiry with such diligence as a prudent man,

in the circumstances, would, when he discovered

it is the time when the statute begins to run. He

is not required to employ experts in order to dis-

cover that. It seems here to be a matter of expert

knowledge, or experience, to determine whether

land is adapted to commercial orcharding. You

have heard the experts differ on it
;
you have heard

men of experience differ on it. The plaintiff came

here without experience. He is not obliged to em-

ploy an expert to tell him about it. If, believing

the representations in the [129] first place, and

he then relied on the further representations allay-

ing his suspicions, he is not bound by the limit of
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time until he makes the actual discovery. They

planted trees in 1924 and 1926; they died after a

year or two; they say that for the first couple of

}
rears they did fairly well, but that finally they

died. Mrs. Lindquist says she went to see Mr.

Schei when some of the trees died. Schei was one

of the representatives of the company here. He
said, so Mrs. Lindquist testifies, "That is nothing;

this is a sour sap year; a tree is liable to die any

place on occasions." 'She testifies that Schei said

they died once in a while anywhere, this is the year

of sour sap, and that sour sap caused it. That

was in 1926. There is no evidence, that I remem-

ber, that there was any sour sap in 1926, and she

says that is what Schei told her. Anyhow, that

was after the time when they would be barred. So

that may be dismissed from your mind. If you do

not find from the greater weight of the evidence

that the plaintiff had knowledge before February

6, 1925, or had notice of such facts that with rea-

sonable inquiry they should have had knowledge,

then their suit is in time, and they are entitled to

recover accordingly.

Now, just a word or two in reference to wit-

nesses. A witness takes the stand to aid you in

arriving at the facts in the case. He is supposed

to tell you the truth. It is for you to determine

how far a witness has testified fully and truthully,

how much he knew, whether he knew what he was

talking about, and to what extent, and whether he

reported it honestly to you. You determine the

truthfulness of the witness on the stand the same
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way that }^ou do in dealing with men with whom
you come in contact in your daily [130] lives;

you take note of their demeanor, the reasonable-

ness of what they say to you, whether they are con-

tradicted by previous statements of their own

—

there has been some evidence tending to show that

in this case, or whether they are contradicted by

other witnesses whom you prefer to believe, or

whether they are contradicted by circumstances.

Very often you prefer to believe the circumstances

rather than the testimony of any number of wit-

nesses. It is an old saying that you are not obliged

to believe anything is so simply because a witness

swears it is so. It must first recommend itself to

your judgment and to your credibility.

One witness is enough to prove any disputed fact

in this case. The mere number of witnesses is not

vital. If it were, you can see that one side might

throw in a greater number of witnesses than the

other. If that were the rule, you might as well

take them out and weigh them on a scale and see

which is the heavier. That is not the law. If all

witnesses appear to be possessed of equal knowl-

edge and equal ability to remember it and report

it to you, and of equal honesty therein, then the

number of witnesses might be material, and prob-

ably would be, to carry weight with you. After

all, Gentlemen, it is a matter for your judgment.

When you retire to the jury-room you will select

one of your number foreman, and proceed to a ver-

dict. It takes twelve of your number to agree on

a verdict in this case.
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Any exceptions for plaintiffs?

Mr. McCUTCHEN.—None.
The COURT.—For defendant?

Mr. BUTLER.—We except to the charge as a

whole; and particularly, to the instructions on the

subject of representations [131] claimed to have

been made by defendant to plaintiff, both as to the

growing of fruit, and as to the question of value.

We except to the instruction upon the question

of the falsity of the representations.

Also to the instruction upon the subject of the

knowledge of the falsity on the part of the defend-

ant.

Also to the instruction as to the question of belief

on the part of the plaintiffs, and reliance thereon.

Also to the instruction on the measure of dam-

ages. Also to the instruction as to the date of the

discovery of fraud, if any.

We also except to the failure of the Court to give

defendant's proposed Instruction No. 1, upon the

matter of the statute of limitations.

We also except to the failure of the Court to give

defendant's proposed Instruction No. 2, concerning

the effect of the discovery by plaintiffs of the falsity

of a material representation.

Also to the failure of the Court to give defend-

ant's proposed Instruction No. 4, concerning dis-

tinctions between representations and matters of

opinion.

Also to the failure of the Court to give defend-

ant's proposed Instruction No. 5, concerning the

effect of plaintiffs having been able by reasonable
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diligence to discover the alleged falsity of repre-

sentations as to value.

We also except to the instruction upon the sub-

ject that defendant, by its book, represented plain-

tiffs' land to be well adapted to the growth of de-

ciduous fruits commercially, and also that the state-

ments in defendant's literature applied [132] to

the land applied to the land purchased by the plain-

tiffs.

The COURT.—Gentlemen of the Jury, it is now

late, and I propose to leave the building. You will

arrive at a verdict, and when you do so the fore-

man will sign it and place it in an envelope and

put it in his pocket, and then you may disperse to

your homes, keeping secret the conclusion at which

you have arrived, and you will return here to-mor-

row morning at ten o'clock. You do not separate,

Gentlemen, until you have arrived at a verdict.

(Thereupon the jury retired, and subsequently

returned into court and rendered a verdict in favor

of plaintiffs and against the defendant, and as-

sessed the damages in the sum of $1,800.00.)

Defendant proposes the foregoing as its bill of

exceptions on appeal from the judgment in said

cause, and prays that it be allowed and settled as

such.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND,
EDWARD P. KELLY,

Attorneys for Defendant and Appellant.

Dated: November 24, 1928. [133]
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CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

Inasmuch as the rulings and exceptions specified

in the foregoing bill of exceptions do not appear in

the record of said cause, I, , Judge of

the District Court, upon the stipulation of the par-

ties, have settled and signed the said bill, and have

ordered that the same with amendments accepted

and allowed be made a part of the record of the

said cause, this 20 day of December, 1928.

BOURQUIN,
District Judge.

[Endorsed] : Filed Dec. 27, 1928. [134]

[Title of Court and Cause.]

PROPOSED AMENDMENTS TO PROPOSED
BILL OF EXCEPTIONS.

Come now the plaintiffs and propose that de-

fendant's proposed bill of exceptions be amended as

follows

:

1. At the beginning of the bill of exceptions in-

sert: "Defendant's demurrer to plaintiffs' com-

plaint came on regularly for hearing on the 12th

day of March, 1928. Defendant appeared by its

counsel and consented that this demurrer to plain-

tiffs' complaint might be overruled."

(If the record of the court supports, allowed.

Otherwise disallowed.—BOURQUIN, J.)
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2. Page 25, line 2, strike out "evade" and in-

sert in place thereof "avoid."

3. Page 70, line 5, insert :

'

' The cause was there-

upon argued to the jury by counsel for the respec-

tive parties. In the course of the argument coun-

sel for the defendant admitted that defendant had

represented to plaintiffs that the entire tract of

land, including the piece sold to plaintiffs, was rep-

resented by defendant to be well adapted to the

growing of deciduous fruits commercially."

(Nothing to show occurred. Disallowed.

—

BOURQUIN, J.) [135]

4. Page 85, line 12, correct "1921" to read

"1912."

5. Page 87, line 23, correct the word "office" to

read "orchard."

6. Page 89, line 20, correct the figure "$200.00"

to read "$275.00."

7. Page 90, line 22, correct the word "secrecy"

to read "secret."

8. Page 91, line 18, correct name to "McNaugh-

ton."

9. Page 91, line 27, correct the word "success-

ful" to read "commercial."

10. Page 92, line 9, after "this is" insert "a"

and correct the word "here" to read "year."

11. Page 93, line 3, after "has" insert "been."

12. Page 93, line 7, after "circumstances" in-

sert "rather."
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Dated: December 3, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

Due service and receipt of a copy of the within

proposed amendments to proposed bill of excep-

tions is hereby admitted this 3d da}' of December,

1928.

EDWARD P. KELLY,
BUTLER, VAN DYKE & DESMOND,

Attorneys for Defendant.

[Endorsed] : Filed Dec. 5, 1928. [136]

[Title of Court and Cause.]

NOTICE OF REJECTION OF PROPOSED
AMENDMENTS TO PROPOSED BILL OF
EXCEPTIONS.

To the Above-named Plaintiffs, and to Messrs.

Ralph H. Lewis and George E. McCutchen, At-

torneys for Said Plaintiffs;

PLEASE TAKE NOTICE: That defendant

does not accept your proposed amendments num-

bers 1 and 3 to its proposed bill of exceptions.

The proposed amendments, numbers 2, 4, 5, 6, 7,

8, 9, 10, 11 and 12 are accepted.

Dated: December 6, 1928.

ARTHUR C. HUSTON,
E. P. KELLY,

BUTLER, VAN DYKE and DESMOND,
Attorneys for Defendant.
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Service hereof is hereby admitted and receipt of

copy acknowledged this 17th day of December,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Dec. 18, 1928. [137]

[Title of Court and Cause.]

STIPULATION WAIVING NOTICE OF PRES-
ENTATION OF PROPOSED BILL OF
EXCEPTIONS.

IT IS HEREBY STIPULATED that defend-

ant's proposed bill of exceptions in the above-en-

titled cause, with plaintiffs' proposed amendments

thereto, and defendant's notice of rejection thereof,

except as to the proposed amendments which have

been accepted, may be presented to Hon. George

M. Bourquin, who presided at the trial of the above

cause, for settlement, without further notice or ar-

gument.

Dated: December 8th, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

E, P. KELLY,
BUTLER, VAN DYKE & DESMOND,

Attorneys for Defendant.

[Endorsed] : Filed Dec. 18, 1928. [138]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FOR
SUPERSEDEAS AND COST BOND.

On the filing by defendant of a petition for ap-

peal, with assignment of errors, and on motion of

defendant, by its attorneys, IT IS HEREBY OR-
DERED :

That an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

judgment heretofore rendered and entered herein,

be, and the same is hereby, allowed.

AND IT IS FURTHER ORDERED that upon

the giving by defendant of a good and sufficient

bond, in the sum of Three Thousand Six Hundred

($3,600.00) Dollars, and conditioned as required by

law, and the rules of this court, all further pro-

ceedings in the said court may be suspended and

stayed until the final determination of said appeal

by the United States Circuit Court of Appeals or

by the Supreme Court of the United States, upon

a petition for writ of certiorari.

IT IS FURTHER ORDERED that the amount

of cost bond on said appeal be, and it hereby is,

fixed in the sum of Two Hundred Fifty ($250.00)

Dollars, conditioned as required by law and the

rules of this court.

The supersedeas and cost bond may be embraced

in one document.

A. F. ST. SURE,
United States District Judge.

Dated: Dec. 5, 1928. [139]
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Service hereof is hereby admitted and receipt of

copy acknowledged this 7th day of December, 1928.

EALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Dec. 7, 1928. [140]

[Title of Court and Cause.]

SUPERSEDEAS BOND AND COST BOND ON
APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Sacramento Suburban Fruit Lands Com-

pany, a corporation organized and existing under

the laws of the State of Minnesota, as Principal,

and Standard Accident Insurance Company, a

corporation organized and existing under the laws

of the State of Michigan, and authorized under

the laws of the State of California and the above-

entitled District, to act as sole surety on under-

takings of this character, as surety, are held and

firmly bound unto H. A. Lindquist and Selma A.

Lindquist, the above-entitled plaintiffs, in the full

and just sum of Three Thousand Eight Hundred

Fifty ($3,850.00) Dollars, to be paid to the said

H. A. Lindquist and Selma A. Lindquist, their at-

torneys, executors, administrators or assigns; to

which payment, well and truly to be made, we bind

ourselves, our successors and assigns, jointly and

severally, by these presents.
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Sealed with our seals and dated this 8th day of

December, 1928. [141]

WHEREAS, lately at a District Court of the

United States for the Northern District of Cali-

fornia, Northern Division, Second Division thereof,

in a suit pending in said court between said H. A.

Lindquist and Selma A. Lindquist, as plaintiffs, and

Sacramento Suburban Fruit Lands Company, as

defendant, a judgment was rendered against the

said Sacramento Suburban Fruit Lands Company

in the sum of One Thousand Eight Hundred

($1,800.00) Dollars, and in the further sum of costs

amounting to $39.10, and the defendant having

been allowed on appeal from the judgment to the

United States Circuit Court of Appeals for the

Ninth Circuit ; and the Court having made an order

for supersedeas, staying all proceedings in the Dis-

trict Court pending final determination of said

appeal, provided the defendant give a bond in the

sum of Three Thousand Six Hundred ($3,600.00)

Dollars, conditioned according to law; and the

Court having fixed the amount of cost bond on said

appeal in the sum of Two Hundred Fifty ($250.00)

Dollars, and the Court having ordered that the

supersedeas bond and bond for costs might be com-

bined and embraced in one document,

—

NOW, THEREFORE, the condition of the above

obligation is such that if the said Sacramento Sub-

urban Fruit Lands Company shall prosecute its

said appeal to effect, and answer all damages and

costs if it fail to make its plea good, then the
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above obligation to be void; else to remain in full

force and virtue.

AND IT IS FURTHER EXPRESSLY
AGREED by said surety that in case of a breach of

any condition hereof, the above-entitled court may,

upon notice to said surety of not less than ten (10)

days, proceed summarily in the action in which this

bond is given to ascertain the amount which said

surety is bound to pay on account of said breach,

and to render judgment therefor against it and to

award execution therefor. [142]

IN WITNESS WHEREOF, said principal and

surety have executed this undertaking, attesting

such execution by their respective seals, all on this,

the 8th day of December, 1928.

SACRAMENTO SUBURBAN FRUIT
LANDS COMPANY, a Corporation.

[Seal] By A. E. WEST,
STANDARD ACCIDENT INSURANCE

COMPANY, a Corporation.

[Seal] By J. W. S. BUTLER,
Attorney-in-Fact.

State of California,

County of Sacramento,—ss.

On this 8th day of December, 1928, before me,

a notary public in and for the County of Sacra-

mento, State of California, personally appeared

J. W. S. Butler, known to me to be the person whose

name is subscribed to the within instrument as the

attorney-in-fact of Standard Accident Insurance

Company, and he acknowledged to me that he sub-

scribed the name of Standard Accident Insurance
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Compaiiy thereto, as principal, and his own name as

the attorney-in-fact.

[Seal] GERALD M. DESMOND,
Notary Public in and for the County of Sacra-

mento, State of California.

Form of bond and sufficiency of sureties ap-

proved.

Dated: Dec. 11, 1928.

A. F. ST. SURE,
Judge.

[Endorsed] : Filed Dec. 12, 1928. [143]

[Title of Court and Cause.]

ORDER TRANSMITTING EXHIBITS.

It appearing to the Court that the exhibits of

plaintiffs and defendant, except the perishable ex-

hibits and samples of hard-pan, should be inspected

by the United States Circuit Court of Appeals for

the Ninth Circuit in their original form,

—

IT IS HEREBY ORDERED that said exhibits,

except the perishable exhibits and samples of hard-

pan, be transmitted by the Clerk of this court to

the United States Circuit Court of Appeals for

the Ninth Circuit in original form, with the bill

of exceptions, and need not be printed as part of

the record herein.

Dated: January 14th, 1929.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed Jan. 14, 1929. [144]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To the Clerk of Said Court:

Sir: Please prepare a record on appeal contain-

ing true copies of the following papers in the

above-entitled action:

1. Order removing said cause from the Superior

Court of the State of California to the Dis-

trict Court of the United States.

2. Complaint.

3. Demurrer to complaint.

4. Order overruling demurrer.

5. Answer.

6. Minutes of trial.

7. Verdict of the jury.

8. Judgment.

9. Petition for appeal.

10. Assignment of errors.

11. Bill of exceptions.

12. Proposed amendments to bill of exceptions.

13. Notice of rejection of proposed amendments.

14. Stipulation waiving notice of presentation of

bill of exceptions.

15. Order allowing appeal.

16. Citation.

17. Supersedeas and cost bond.
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18. Order transmitting exhibits.

19. Praecipe for transcript.

J. W. S. BUTLER,
BUTLER, VAN DYKE & DESMOND,

EDWARD P. KELLY,
Attorneys for Defendant and Appellant. [145]

Service hereof is hereby admitted and receipt of

copy acknowledged this 22 day of January, 1929.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Jan. 22, 1929. [146]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 146

pages, numbered from 1 to 146, inclusive, contain

a full, true and correct transcript of certain records

and proceedings in the case of H. A. Lindquist et al.

vs. Sacramento Suburban Fruit Lands Co., No.

473—Law, as the same now remain on file and of

record in this office; said transcript having been

prepared pursuant to and in accordance with the

praecipe for transcript on appeal, copy of which is

embodied herein.

I further certify that the cost of preparing and

certifying the foregoing transcript on appeal is
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the sum of Sixty-two and 30/100 ($62.30) Dollars,

and that the same has been paid to me by the

attorneys for the appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court this 29th day of Jan., A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [147]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to H. A. Lind-

quist and Selma A. Lindquist, Appellees,

GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit,

to be holden at the city of San Francisco, in the

State of California, within thirty days from the

date hereof, pursuant to an order allowing an

appeal, of record in the Clerk's office of the United

States District Court for the Northern District of

California, wherein Sacramento Suburban Fruit

Lands Company, a corporation, is appellant and

you are appellees, to show cause, if any there be,

why the decree rendered against the said appellant,

as in the said order allowing appeal mentioned,



vs. H. A. Lindquist et al. 159

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Dated: This 5th day of December, A. D. 1928.

A. F. ST. SURE,
United States District Judge. [148]

Due service of within citation is hereby admitted

this 7th day of December, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Appellees.

Citation on Appeal. Filed Dec. 7, 1928.

[Endorsed]: No. 5703. United States Circuit

Court of Appeals for the Ninth Circuit. Sacra-

mento Suburban Fruit Lands Company, a Corpo-

ration, Appellant, vs. H. A. Lindquist and Selma

A. Lindquist, Appellees. Transcript of Record.

Upon Appeal from the United States District Court

for the Northern District of California, Northern

Division.

Filed January 30, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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STATEMENT OF THE CASE.

Appellant is a corporation organized under the

laws of the State of Minnesota, and resident therein.

In 1912 it became the owner of approximately twelve

thousand acres of land lying about ten miles north of

the City of Sacramento, in this state, which it sub-

divided into five and ten acre tracts for the purpose

of selling the same. It issued literature descriptive of

its project and in addition employed salesmen and

agents. In September of 1921 appellees purchased a

ten acre tract of land from appellant at a price of

two thousand seven hundred and fifty ($2750.00)

dollars, which they subsequently paid, whereupon the

land was conveyed to them by appellant. On Feb-

ruary 6, 1928, approximately six years and four



months after they purchased the land, appellees began

this action seeking to recover damages for alleged

fraud in connection with that purchase. Their com-

plaint alleged that though now citizens of California,

they were at the date of their purchase, residents of the

State of Minnesota; that they were wholly unfamiliar

with California farm and fruit lands, and with the

nature, quality and values thereof; that with intent

to cheat, and defraud, them, appellant falsely repre-

sented that all the ten acre tracts of land in California

then being sold by it were of the fair and reasonable

value of two hundred seventy-five ($275.00) dollars

per acre; that all of the land was rich and fertile and

capable of producing all sorts of farm crops and

products; that it was entirely free from all conditions

and things injurious or harmful to the growth of fruit

trees; that the land was perfectly adapted to the rais-

ing of fruits of all kinds and in commercial quantities,

and capable of producing large crops of any kind of

deciduous fruit planted thereon, and that the crops

were of the finest quality; that these representations

so made as to all of the lands being sold by appellant

were also made particularly as to a certain ten acre

lot which appellees actually purchased; that the

appellees in purchasing the lot relied solely upon these

representations; that the representations were false,

both as to the particular lot purchased by appellees

and as to all of the lands being sold in that locality

by appellant and that none of the lands so being sold,

including the lot purchased by appellees were worth

in excess of fifteen ($15.00) dollars per acre, as opposed

to the represented value of $275.00 per acre. It being



apparent from this pleading that appellees' cause of

action was barred by the limitations thereon contained

in Subdivision 4 of Section 338 of the California Code

of Civil Procedure, appellees attempted to complete

the statement of their cause of action by alleging- that

they did nol discover the falsity of the representations,

or any of them, until January, 1928. It was also al-

leged that prior to this discovery, they had expended

$9,757.00 in improvements upon the property, which

they alleged to have been of little value because of

the falsity of the representations under which the land

was sold to them, and adding to these amounts a re-

quest for punitive damages in the sum of $5000.00,

they prayed for a judgment in the sum of $17,007.00

as being the detriment they had suffered by the al-

leged fraudulent acts of appellant.

The demurrer of appellant to this pleading having

been overruled, appellant answered, denying in sub-

stance the whole of the allegations concerning fraud

and damage, and pleaded in addition, the Statute of

Limitations above referred to. The case was tried to

a jury, which rendered a verdict in favor of appellees

for $1800.00, from which judgment this appeal has

been taken.

The questions presented involve errors alleged to

have been committed in the proceedings below, in the

overruling of appellant's demurrer; in the admission

of testimony over the objection and exception of ap-

pellant; in the charge of the Court to the jury; and,

in the refusal of the Court to give instructions re-

quested by appellant, all of which matters appear

more fully in the Bill of Exceptions herein.



SPECIFICATION OF ERRORS RELIED ON.

(1) The Court erred in overruling appellant's de-

murrer to the complaint filed in the above entitled

action.

(See Assignment of Errors, page 21 of Transcript,

Assignment No. I.)

(2) The Court erred in denying appellant's mo-

tion for a directed verdict.

(See Assignment of Errors, page 22 of Transcript,

Assignment No. III.)

(3) The Court erred in instructing the jury on

the subject of the representations claimed to have been

made by appellant to appellees.

(See Assignment of Errors, page 23 of Transcript,

Assignment No. VI.)

(4) The Court erred in refusing to instruct the

jury on the distinction between representations of fact

and matters of opinion, as requested by appellant,

(See Assignment of Errors, page 35 of Transcript,

Assignment No. XIV.)

(5) The Court erred in refusing to give the in-

struction requested by appellant regarding discovery

of representations as to value.

(See Assignment of Errors, page 36 of Transcript,

Assignment No. XV.)

(6) The Court erred in refusing to instruct the

jury at the request of appellant concerning the effect

of discovery by appellees of the falsity of any mate-

rial representation made to them.



(See Assignment of Errors, page 35 of Transcript,

Assignmeni No. XIII.)

(7) The Court erred in refusing to give Appel-

lant's instruction No. I, upon the question of the Statute

of Limitations.

(See Assignment of Errors, page 33 of Transcript,

Assignment No. XII.)

(8) The Court erred in instructing the jury on the

question of appellees' reliance upon the alleged rep-

resentations.

(See Assignment of Errors, page 26 of Transcript,

Assignment No. IX.)

(9) The Court erred, in instructing the jury on the

question of appellees' knowledge of the falsity of the

alleged representations.

(See Assignment of Errors, page 24 of Transcript,

Assignment No. VIII.)

ARGUMENT.

THE COURT ERRED IN OVERRULING APPELLANT'S DE-

MURRER TO THE COMPLAINT FILED IN THE ABOVE-
ENTITLED ACTION.

The complaint of the appellees appears on pages

1 to 6 of the Transcript, and the demurrer thereto,

interposed by appellant, appears on pages 6 and 7,

and on page 8 is set forth the minute order of the

Court overruling the demurrer. The demurrer was

both general and special and in addition set up the

Statute of Limitations. This Statute of Limitations

is found in the California Code of Civil Procedure,



being Subdivision 4 of Section 338 thereof, and read-

ing as follows

:

"The periods prescribed for the commence-
ment of actions other than for the recovery of
real property, are as follows

:

Within three years:

An action for relief on the ground of fraud or
mistake. The cause of action in such case not to

be deemed to have accrued until the discovery by
the aggrieved party, of the facts constituting the

fraud or mistake."

In the case of Sacramento Suburban Fruit Lands

Company v. Melin, No. 5671, pending on appeal in

this Court, is a full discussion of the rules of law ap-

plicable to cases of fraud brought more than three

years after the accrual of the cause of action, together

with a full citation of authorities upon which appel-

lant relies herein. For the sake of brevity we will

not repeat in extenso the arguments and authorities

advanced therein and quoted, but will state briefly

the propositions we wish to advance in support herein

of our claim that the Court erred in overruling ap-

pellant's demurrer.

The following statement of the rule as applied to

the matter of pleading is taken practically verbatim

from the opinion rendered by the California Supreme

Court in the case of Lady Washington Consolidated

Company v. Wood, reported in 113 Cal., 486:

The right of a plaintiff to invoke the aid of a Court

for relief against fraud after the expiration of three

years from the time the fraud was committed is an

exception from the general statute on that subject



and cannot be asserted unless the plaintiff brings him-

self within the terms of the exception. It must ap-

pear that he did not discover the facts constituting

the fraud until within three years prior to commenc-

ing the action. This is an element of the plaintiff's

right of actum and must tic affirmatively pleaded by

him in order to authorize the Court to entertain his

complaint. "Discovery" and "knowledge" are not

convertible terms and whether there has been a dis-

covery of the facts constituting the fraud, within the

meaning of the statute of limitations, is a question

of law to be determined by the Court from the facts

stated. It is rot sufficient to make a mere averment

thereof, but the facts from which the conclusion fol-

lows must themselves be pleaded. It is not enough

that the plaintiff avers that he was ignorant of the

facts at the time of their occurrence, and has not been

informed of them until within the three years. He
must show that the acts of fraud were committed un-

der such circumstances that he would not be presumed

to have any knowledge of them, as that they were done

in secret or were kept concealed; and he must show

the times and the circumstances under which the facts

constituting the fraud were brought to his knowledge,

so that the Court may determine whether the discov-

ery of these facts was within the time alleged; and,

as the means of knowledge are equivalent to knowl-

edge, if it appears that the plaintiff had notice or in-

formation of circumstances which would put him on

an inquiry which, if followed, would lead to knowl-

edge, he will be deemed to have had actual knowledge

of these facts.
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Testing the complaint filed herein, we find the only

attempt made by appellees to bring themselves within

the rules of pleading above stated is found in para-

graph IX of said complaint, wherein it is alleged,

"that plaintiffs did not discover the falsity of said

representations, or any of them, until January, 1928.''

The complaint states nothing whatever in addition to

the above quoted words upon this matter.

Referring again to the Lady Washington case above

cited, we quote the following from the opinion therein

as particularly applicable to the situation presented

in the case at bar:

"Testing the complaint herein by these rules,

it falls far short of showing that the plaintiff

is within the exception to the statute, or that its

cause of action is not within the apparent bar of
the statute * * * It was necessary for the
plaintiff to allege not only the facts constituting

this fraud, but also the facts connected with its

discovery, so that it might appear from the com-
plaint that the action was not barred by the

statute of limitations. The only averment by the

plaintiff in this respect is that
k

it was not in-

formed of and did not know or discover any of

the aforesaid frauds, or the facts connected there-

with until within six months preceding the filing

of the complaint herein.' It is not averred that

any of these facts, or of the transactions set forth

as constituting the fraud, were done secretly, or

were concealed from the plaintiff, or that any
information which it sought was refused, or that,

indeed, it sought to obtain any information upon
the subject."

A clearer case of insufficiency of pleading could

scarcely be made out. The complaint stands as though

the same contained no allegation whatsoever as to the



discovery of the fraud, for under the authority above

cited, the allegation of non-discovery standing alone

is but the allegation of a conclusion of law and not

.-in allegation of fact and hence adds nothing to the

complaint.

Though appellees were remiss in not properly

pleading this matter, attention to the insufficiency of

their pleading was directed by the special demurrer

interposed by appellant, who demurred that the com-

plaint was uncertain in that it did not appear there-

from what facts were discovered by plaintiffs in Janu-

ary, 1928, or thereafter from the discovery of which

plaintiffs allege that they became informed of the al-

leged falsity of the representations. We will later

discuss the matter of the statute of limitations in con-

nection with the instructions given upon the subject

by the Court, and in connection with instructions re-

quested by appellant and refused by the Court, and in

connection with the denial of the Court of appellant's

motion for directed verdict directed at the same mat-

ter. It is herein presented purely as a proposition

of pleading and we respectfully submit that the de-

murrer pointed out a fatal defect in the complaint

steadily insisted upon, and that the error in its over-

ruling necessitates a reversal of judgment.

THE COURT ERRED IN DENYING APPELLANT'S MOTION
FOR A DIRECTED VERDICT.

We next discuss the matter of the Court's denial

of appellant's motion for a directed verdict. The
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grounds for the motion appear on page 22 of the

transcript.

(1) Among other things, the motion was directed

to the insufficiency of the evidence, to show that the

cause of action sued upon was not barred by the

statute of limitations. As we have said heretofore,

there appears in the brief filed herein by appellant in

the case of Sacramento Suburban Fruit Lands Com~

pamy v. Melin, No. 5671, a full discussion of the rules

of law applicable to this matter, both as to the requis-

ite of pleading and as to the requisite of proof, and

we will not repeat herein what is there said, except to

state these rules and cite some of the authorities

therein quoted from. We assert in the beginning,

that where the transactions complained of occurred

more than three years prior to the commencement of

the action, it becomes the burden of the plaintiff, not

only to allege the facts bringing the case within the

exception to the general rule, that is the facts involved

in the discovery of the cause of action, but it is like-

wise his burden throughout the trial to prove by the

evidence that his cause of action is not so barred. It

is important, we submit, that this matter of the bur-

den of proof be borne in mind. Ordinarily, the

statute of limitations is a defense waived unless as-

serted. But the provisions of the statute allowing an

action to be commenced, in cases of fraud, more than

three years after the cause of action arose, is an ex-

ception to the general rule and being such wherever

it is necessary for a plaintiff to bring actions within

that exception, he is upon well understood principles,

held to assume, and he must bear, the burden both of
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pleading and evidence, to show that he is within the

exception. As a bald allegation in the pleading alleg-

ing non-discovery until a date within the three years

period is totally insufficient, is a mere conclusion of

law and docs not aid the pleading; so, testimony to

the same effect is not testimony as to a fact, and

proves nothing.

Turning to the evidence introduced upon this mat-

ter, we find that the sole testimony of appellee, II. A.

Lindquist, upon the matter appears on page 46 of the

transcript. It is brief, and we quote it as follows:

"I did not find out before 1927 that that land

was not fruit land, nor that it was not worth two
hundred seventy-five dollars an acre. Before 1927

nobody told me that that was not fruit land there,

nor that it was not worth two hundred seventy-

five dollars an acre.''

Concerning the matter of his investigation as to the

truth or falsity of the representations made to him,

he said:

"I did not talk with any of my neighbors there

about the soil nor about the land. I saw fruit

orchards in another district there, but not where
my lot was.'

1

(Transcript page 45.)

On page 41 of the transcript, he said:

"I did not find out how thick the hardpan was
until I dug the well pit in the fall of 1926. The
hardpan went down sixteen feet."

His co-appellee and wife, Selma A. Lindquist gave

likewise meagre testimony upon this matter. She said,

(Transcript page 48) :
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"I did not find out before 1927 that that land
was not adapted to raising fruit. Nobody ever
told us it was not * * * We never heard from
anybody that it was not worth two hundred sev-

enty-five dollars an acre. People thought we did

not pay much. The others paid more."

The case then stands upon this matter that appel-

lees gave no testimony whatever concerning discovery,

save their bald statement of the legal conclusion that

they did not discover the fraud until within the three

year period. But, more than this, appellee, H. A.

Lindquist, says he never made any investigation what-

soever upon the matter. These people lived on the

land for six years and four months before they filed

their action, and if their conclusion above quoted be

true, lived upon the property and made the usual and

customary use thereof for five years before they dis-

covered the falsity of the representations as they now

seek to prove them to be. It was not necessary for

Lindquist to testify that he made no effort, for it is

apparent that if he had made any effort to discover

the falsity of the alleged representations made to him,

he could not have failed to discover the falsit}^ of such

representations within an hour after making his in-

vestigation.

Let us consider first the matter of the adaptability

of the land to fruit. He had eighteen inches of soil

over sixteen feet of hardpan, if his testimony is to be

taken as true. (Transcript pages 40 and 41.) He
discovered the depth of the top soil six }

?ears and four

months before he commenced his action. Had he asked

anyone qualified to tell him, he would have been told
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undoubtedly either thai this soil depth was insufficient

or thai it depended upon the thickness of the hardpan

under it. Well pits from which he could have ti*is

eovered the thickness of this Layer of hardpan were

all about him, just as he did discover it in 1926 when

he dug his own well pit. Having furnished that in-

formation he would then have been told by any quali-

fied person all thai he subsequently claims to have

learned.

The ease is even stronger upon the representations

as to value. He alleges that the value of his land is

fifteen dollars per acre and in addition that none of

the thousands of acres of land surrounding him is

worth more than that, although all of it was repre-

sented to him to be worth $275.00 an acre, about six-

teen times more than he alleges it to have been actu-

ally worth. Such a glaring discrepancy could not

have remained undetected had he asked any qualified

person the simple question, "What is my land worth?"

And had he asked such question and received the in-

formation which he claims to have discovered in 1927,

to-wit, that his land was worth but fifteen dollars per

acre, definite legal results would have followed: He
would have known he had a cause of action for fraud

and deceit, and would have known the extent of his

damage, for the represented value equalled the price

paid, and he was damaged for the difference between

the actual value and the represented value, or pur-

chase price. The statute of limitations would begin

to run immediately as to his cause of action, and fur-

ther, he would have immediately been put upon notice

that he had been falsified to also in respect to the
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adaptability of his land to fruit culture, for it is the

law that if a man discovers, or should have discov-

ered with reasonable diligence, that one material rep-

resentation upon which he had bought was false, he

is immediately put upon notice as to the falsity of

any other material representation made to him in the

matter.

"Where a party to a contract ascertains that
the other party has falsely represented one ma-
terial matter in the transaction, it is notice to

him that the representations as to other matters
may also be false, and it is therefore incumbent
upon him to thereafter make a full investigation

as to the truth or falsity of all such matters."

Gratz v. Schuler, 25 Cal. App., 122

;

Buhl v. Mott, 120 Cal., 668;

Bacon v. Smile, 19 Cal. App., 428.

In this case, we hold this proposition to be self-evi-

dent from a consideration of the testimony of the ap-

pellees, that had they made the slightest investigation

upon moving upon their property, at which time, of

course, every opportunity was open to them, and

nothing could have been concealed, they would im-

mediately have discovered everything which they

claim to have discovered five years later. They made

no investigation whatever, or if they did, must be held

to have falsified in their testimony about it, because

they could not make an investigation and not.discover,

and, therefore, could not make an investigation and

claim in their testimony they had not made a discov-

ery.

Therefore, their cause of action was barred, and

the evidence was totally insufficient to support the
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implied finding of the jury that their suit was not too

Late.

We desire to quote from Montgomery v. Peterson,

27 Cal. App., 675, upon this matter:

"But passing this point, together with the more
serious question of whether or no1 the complaint

shows a sufficient oa-usc why a discovery of the

fraud was not made within three years, we think

that the evidence in the case fails utterly to sus-

tain the rinding of the Court in favor of the plain-

tiffs in that regard. Subdivision 4 of Section 338

o!' the Code of Civil Procedure, provides that in

the ease of fraud or mistake the action must be

commenced within three years after the discovery

by the aggrieved party of the facts constituting

fraud or mistake. Under the cases in this state it

is not enough to assert that the discovery was not

sooner made. If must appear that it could not

have been made by the exercise of reasonable dili-

gence; mid all that reasonable diligence would

hare disclosed plaintiff is presumed to have

knoivrt; means of knowledge in such a case being

the equivalent of the knowledge which it would

have produced.

(Truett u. Onderdonk, 120 Cal. 581, 588, (53.

Pac. 26) ; Lady Washington Co. v. Wood, 113 Cal.

482, 486, (45 Pac. 809) ; Del Campo v. Camarillo,

154 Cal. 647, (98 Pac. 1049) ; See, -also, Wood v.

Carpenter, 101 U. S. 135, 140, (25 L. Ed. 807) )."

Appellees knew that they had bought this property

in implicit reliance upon statements in respect to the

quality and value thereof made to them by the adverse

party in interest, the seller. They are people of com-

mon and ordinary intelligence; Lindquist was forty-six

years old; they knew, then, that in so relying, they

had done something which, although warranted, was

contrary to the ordinary and usual course of prudent
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buyers. Conscious of this fact, they moved upon the

property and were immediately presented with every

possible avenue of information. Nothing was, or could

have been, concealed from them. It was then their

plain duty to investigate. Investigation would have

disclosed; therefore, when they moved upon the prop-

erty they were charged with knowledge, and the

statute of limitations began to run against their cause

of action whether they had actual knowledge or not.

In the case of Sacramento Suburban Fruit Lands

Company v. Melin, pending on appeal in this Court

and numbered 5671, appears a full discussion, with

copious citations of authorities in respect of these

matters we are now discussing. We will not burden

the Court with a repetition here, but the language

of the California Supreme Court in the case of John-

ston v. Kitcliiv, 265 Pac, 941, is so apt upon the prop-

osition that the representation as to value was not and

could not have been concealed as regards its truth or

falsity, that we quote the following from it:

"What secret, may we ask, could be suppressed
that would or could affect the value of a commer-
cial city lot, the title to which is a public record

and its value an open matter of investigation to

the entire public? We know of none and think in

a practical sense none can exist."

When appellees moved upon this property, there-

fore, they were charged with knowledge, because:

"If the party affected by any fraudulent trans-

action or management might, with ordinary care

and attention, have seasonably detected it, he sea-

sonably had actual knowledge of it."

Angel, Lim. Sec. 187.
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We submit that the appellees' cause of action was

barred as a matter of law; that they Tailed to sustain

the burden of proof which was theirs; that the bar

of the statute had intervened and therefore, that the

trial Court erred in refusing to grant appellant's mo-

tion for a directed verdict based upon that ground.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
SUBJECT OF THE REPRESENTATIONS CLAIMED TO HAVE
BEEN MADE BY APPELLANT TO APPELLEES.

(a) The charge of the Court upon the subject of

representations appears on pages 23 and 24 of the

transcript. We submit that the Court erred in in-

structing the jury in effect that all the statements in

appellant's booklet applied to the lot purchased by

the appellees. Appellant was engaged in marketing

a large tract of land, containing originally 12 thou-

sand acres. The booklet introduced in evidence and

issued by appellant (being Plaintiffs' Exhibit No. I)

was one containing general staatements only, no men-

tion being made of any particular tract. The charge

of the Court was, of course, concerned solely with the

lot purchased by appellees, for it was immaterial to

Court and jury what representations may have been

made, except as they were applicable to the lot pur-

chased. The Court told the jury that the statements

in the booklet did apply to the lot selected by ap-

pellees and that as to that lot it made the representa-

tions which it was in the complaint charged with hav-

ing made, leaving to the jury only the question of

their falsity. But the booklet informed appellees,
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when fairly construed, that the quality of the soil in

the various lots, particularly the hardpan or subsoil,

varied, and likewise that its adaptability to fruit cul-

ture varied. For instance, on page 5 of the booklet,

appellees were told that a variety of trees, under

varying conditions, had already been planted in the

district, and that as a result, appellant knew what

fruits were best adapted to the various tracts of land

and what fruits were adapted to the tract as a whole.

Again, on page 20 of the booklet, the purchasers were

advised to select one or two kinds of fruit to which

their particular tract might be best adapted. Again,

on page 22 of the booklet, the purchasers were ach'ised

of the existence of the impacted strata in the subsoil,

and that it varied in texture and character to such an

extent that blasting was sometimes required to shat-

ter this subsoil to secure drainage and freedom for tree

roots. They were told expressly that these conditions

varied and that advice would be given them as to the

treatment each individual tract required.

We submit that under a fair interpretation of this

booklet, it was a question for the .jury as to whether

or not general statements as to the adaptability of

the land for fruit culture could have been understood

by the appellees to apply to their particular tract, and

that, therefore, whether or not these representations

were made should have been left to the jury, and that

the Court was in error in taking that matter from the

jury.

(b) The Court charged the jury (Transcript page

24) in effect that the representation as to value like-

wise had been made, for the Court stated appellees



19

and a brother bad testified that Amblad, the sales-

man, had told them the land was worth $275.00 per

acre and that Amblad had not denied it. But, this

instruction ignores the proposition that under the facts

and circumstances under which the statements may

be assumed to have been made, it was a question for

the jury to determine whether or not this was a rep-

resentation of fact or a statement of opinion only.

We submit that it was for the jury to determine this,

and that it was error for the Court to tell them that

it was a representation of fact.

It is the rule that even positive statements as to

value are generally mere expressions of opinion, and

as such cannot support an action of deceit. (Kimber

v. Young, 137 Fed. 744.) The law recognizes the fact

that men will naturally overstate the value and qual-

ities of the articles which they have to sell. All men
know this, and a buyer has no right to rely upon such

statement. (Kimball v. Bcmgs, 144 Mass. 321.)

(c) We submit the Court likewise erred in stat-

ing, with respect to the land of appellees, that appel-

lant had in its booklet told them, "Moreover, it states

in this book that it is proven beyond a doubt. Noth-

ing stronger can be said than that, gentlemen, that it

is proven beyond a doubt that this land is adapted to

commercial orcharding." (Transcript page 135.)

The expression referred to by the Court in the above

quoted portion of its charge was taken from a letter

published in the booklet, signed by a Mr. Brosius.

The letter referred to the Rio Linda District and pur-

ported to be a general statement concerning the entire
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district. In the face of the information as to the

variability of the land in respect of its quality and

its adaptability to the growth of the different kinds

of fruit, we submit that the quoted portion of the

Court's charge viewed in respect of its particular

application of appellees' land, was not warranted.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
ON THE DISTINCTION BETWEEN REPRESENTATIONS OF
FACT AND MATTERS OF OPINION, AS REQUESTED BY
APPELLANT.

Appellant requested the Court to instruct the jury

as follows:

"You are instructed that a representation which
merely amounts to a statement of opinion, judg-
ment, probability or expectation, or is vague and
indefinite in its terms, or is merely a loose, con-
jectural or exaggerated statement, cannot be
made the basis of an action for deceit."

As we have heretofore pointed out it was a question

for the jury to determine whether or not the repre-

sentations in respect to value, which were alleged to

have been made, were in fact representations or mat-

ters of opinion only. The Court should, therefore,

have given the jury the benefit of the instruction re-

quested in order that the jury might have in mind

and so consider the proposition of whether or not the

statements of value alleged to have been made

amounted only to matters of opinion.
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THE COURT ERRED IN REFUSING TO GIVE THE INSTRUCTION

REQUESTED BY APPELLANT REGARDING DISCOVERY OP

THE REPRESENTATIONS AS TO VALUE.

Appellant requested the Court to instruct the jury

as follows:

"You are instructed that if the plaintiffs dis-

covered, or by the exercise of reasonable diligence

could have discovered the falsity of the alleged

representations as to value of the land they bought
more than three years before they commenced
their action, then your verdict must be for the

defendant."

On pages 141 to 143 of the transcript there appears

the instructions given by the Court concerning the

matter of discovery of fraud. A reading of it will

disclose that nowhere did the Court instruct the jury

that there was any duty cast upon appellees to exer-

cise any diligence whatever in discovering the fraud

they claimed had been practiced upon them. The

uttermost the Court went in that direction was to tell

the jury that if they did in fact discover they were

defrauded, or did in fact discover facts sufficient to

put them on notice, then their suit was too late if

filed more than three years after such discovery. That

was not enough to state their duty under the law, as

we have hereinbefore asserted. And, although the

Court discussed the matter of discovery as to the

falsity of representations pertaining to quality and

character of the soil, it utterly failed to discuss the

question of discovery of falsity of value representa-

tions. Under the authorities we have hereinbefore

quoted, the instruction requested was a correct state-

ment of the lawr
. The use of diligence was required.
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The jury should have been so instructed, but upon

this question of discovery of falsity in the value rep-

resentations claimed to have been made, the Court

instead of telling the jury that plaintiff was required

to exercise due diligence to make the discovery, and

that if due diligence would have brought about the

discovery he is charged with knowledge, told the jury in

effect that if he did not have actual knowledge on this

matter before February 6, 1925, three years before he

commenced his action, his suit was on time. Of

course, if appellees knew the falsity or were charge-

able with knowledge of the falsity in respect to the

representation as to value, then they knew of the

existence of their cause of action and the statute

would start running, and it was not necessary that

they should then know of the falsity of other repre-

sentations upon which they may have relied. Far

from requiring any diligence of appellees, the Court

told the jury, "He is not obliged to employ an expert

to tell him about it. If, believing the representations

in the first place, and he then relied on the further

representations allaying his suspicions, he is not

bound by the limit of time until he makes the actual

discovery." The Court was here referring to some

testimony that when appellees discovered the hard-

pan, an agent of appellant had told them it was not

objectionable, but nothing was ever said to them by

the appellant or its agent concerning the matter of

value, so the Court here in effect told the jury that

appellees were not bound by the limit of time until

they made actual discovery. This was clearly erro-

neous. Again, the Court said: "If you do not find
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from the greater weight of the evidence that the

plaintiff had knowledge before February 6, 1925, or

had notice of such facts that with reasonable inquiry

they should have had knowledge, then their suit is in

time." This excludes all idea of the duty of appel-

lees to exercise any diligence whatsoever in discover-

ing fraud after they had moved upon the property

and the most ample means of information lay ready

at hand.

THE COURT EERED IN REFUSING TO GIVE APPELLANT'S
INSTRUCTION NO. I UPON THE QUESTION OF THE
STATUTE OF LIMITATIONS.

The instruction requested by appellant in this con-

nection appears on pages 33 and 34 of the transcript.

This instruction does concern itself with the questions

of reasonable diligence in discovery of fraud which

we assert the law requires of appellees under these

circumstances. Our authority for this assertion has

been hereinbefore fully discussed in this brief, and

even more fully discussed in the brief filed in the

Melin case hereinbefore referred to. It is, to our

minds, clearly decided by innumerable decisions of the

Appellate Courts of the land that after a bargainer

has bought without investigation and in express reli-

ance upon statements of the seller concerning the

property which is the subject of sale, and when after

such purchase seasonable opportunity is given to him

to determine the truth of these representations, he

has so expressly relied upon, that there arises a con-

sequent duty to exercise reasonable diligence to detect

whether or not there may have been falsity in the
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statements made to him. What possible meaning

can be given to the consistent use of this word " dili-

gence" by our Courts, except that it means an effort

to be made to search out the truth of the seller's state-

ments. All men everywhere are required by the law

to exercise diligence in respect of their rights. Our

Courts have frequently and definitely held that where

in the making of the bargain full and fair opportu-

nity of testing the truth of the seller's assertions are

open to the buyer he must embrace them and if he

does not, camiot be heard to claim that he relied upon

the untested statements and was by them deceived.

If under proper circumstances, the buyer is entitled

to rely, and being so entitled does rely upon the

seller's statements, nevertheless when opportunity is

thereafter presented to him to test the truth of these

statements, it is his duty then to embrace it and under

such circumstances if he fails to do so he is not aided

by his sloth, for if reasonable diligence in testing the

truth of the statements would have disclosed the

falsity of the same, then he is charged with the knowl-

edge that would then have thus been his, and the stat-

ute of limitations begins to run against his cause of

action. This is all that the requested instruction was

designed to inform the jury. Not only in this case,

but in the twenty-four companion cases tried by the

same Court and the same judge, and presenting the

question of limitations of actions, this same instruc-

tion was requested and always refused. As we have

pointed out, the matter therein contained was not

included within the charge of the Court, and that mat-

ter, to wit, the duty of appellees to exercise diligence
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and to test tlic truth of the statements that they had

relied upon when they moved upon the land and were

possessed of the full opportunity to do so, was nowhere

laid before the jury. Rather the Court sought in

eaeh case to pardon the appellees their patent failure

in this regard.

THE COURT ERRED IN INSTRUCTING THE JURY UPON
THE QUESTION OF APPELLEES' RELIANCE UPON THE
ALLEGED REPRESENTATIONS.

On pages 26, 27 and 28 of the transcript appears an

instruction given by the Court and excepted to by the

appellant, (Transcript page 145), touching upon the

question of appellees' belief in the alleged represen-

tations and their reliance thereon. This instruction

is objectionable as being not so much an instruction

by the Court, or a commenting by the Court upon the

evidence, as an argument by the Court in favor

appellees.

For instance, the Court said therein:

"Did the plaintiffs believe them? They say
they did. Thev were Minnesotans; they knew
nothing about California or California fruit, from
the practical side, never having been here. All
the knowledge they had they got from defend-
ant's literature, and talking with their neighbors,
so they say. * * * He finally told them on the
29th of September, if you don't buy before Octo-
ber 1st the land is going up in price. That ap-
pealed to their sense of thrift, and they did sign
the contract that night. * * * Ask yourselves,
what does California stand for in the east, what
its trademark is other than climate and fruit. I
want to say right here, gentlemen of the jury,
that the law presumes that all transactions are
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fair and honest until that presumption is over-
come by the evidence in the case. But the re-

sources of California and the state are great
enough that they need no false representations to

sell them abroad. It is not good for the state.

I am not saying there were any. That is left for

you. You must not get the idea into your head
that just because you are Californians you must
uphold the credit of the state and the value of

its lands by thinking that that was ordinary
puffing for the selling of land, if they were false.

* * * You cannot induce any man to enter into

a bargain bv false statements and escape lia-

bility."

With all respect to the learned judge who so ad-

dressed the jury in this connection, it is difficult for

use to believe that the judicial temperament was not

influenced and the judicial utterances were not col-

ored by strong belief on the part of the Court that a

verdict should have been rendered in favor of the

appellees. And, we respectfully suggest that whether

or not the Court did so depart from judicial stand-

ards, the effect upon the jury could only have been a

belief on their part that the Court desired them to

bring in a judgment against the appellant. May we

not respectfully suggest that the language we have

above quoted is argument and not comment? Does it

not use the language of special pleading? Was it nec-

essary in commenting upon the evidence to the jury

that it should be warned against being swayed by

state pride, that they should be told of what was not

good for the state? We submit that herein the trial

Court excecled the bounds of proper comment upon

evidence and fell into the error of making an argu-

ment against the cause of the appellant. The argu-
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ment of appellees' counsel might have been more

trenchantly phrased but would have Lacked the force

and prestige of the remarks from the bench.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF APPELLEES' KNOWLEDGE OF THE
FALSITY OF THE ALLEGED REPRESENTATIONS.

The Court gave an instruction to the jury concern-

ing the question of appellees' knowledge of the falsity

of the statements it was alleged to have made to ap-

pellees. The same appears on pages 25 and 26 of the

transcript. It was duly excepted to. (Transcript

page 145.) We will not repeat this instruction here,

but will ask the Court to give its attention thereto.

Here again, we respectfully submit that the learned

trial Court exceeded the bounds of proper comment

and entered into the field of argument. We believe

the jury were by these remarks of the Court left in

a state of mind such that there was in their opinion

no question but what the appellant "had full knowl-

edge of the falsity of the representations made when

it made them, and we believe this was particularly

injurious because there was throughout the case the

question of whether or not the representations were

matters of fact or matters of opinion only. The minds

of men have differed markedly not only on questions

as to value of real property contiguous to a populous

city, but also as to adaptability of various kinds of

soil to the growth of fruits. The wisdom of yester-

day has frequently been proven false by the later wis-

dom of today. What was commercially profitable
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frait culture in 1921 when these lands were sold would

have driven the orchardist to insolvency in 1928, when

this ease was tried. These things cannot be eradi-

cated from the minds of the jury. They do not

possess the capacity which trained jurists possess.

They try all cases as of the date when the evidence

is introduced before them. It is a well known fact

that the orchard industry of California was when this

case was tried, and still is, in most precarious cir-

cumstances. Insolvency has overtaken a great per-

centage of the orchardists in our state and is closely

pursuing the rest. This jury knew this. As a corol-

lary, land less adapted to commercial orcharding

than the best lands of our state, first feel the pinch

of falling price. And likewise, lands adapted to com-

mercial orcharding in 1921 have by the general fall

of prices, and increase of expense, been eliminated

from that class.

We submit that the instruction complained of should

not have been given.

We ask that the judgment be reversed.

Respectfully submitted,

Butler, Van Dyke & Desmond,

Edward P. Kelly,

Attorneys for Appellant.
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The facts in this case are similar to the other cases.

The general facts relating" to the statute of limitations

are substantially the same as those existing in the Melin

case, No. 5671, and the same arguments relative thereto

are equally applicable to this case.

I.

WHETHER OR NOT THE COURT ERRED IN

OVERRULING APPELLANT'S DEMURRER TO
THE COMPLAINT FILED IN THE ABOVE-EN-
TITLED ACTION.

(a) There was no exception taken to the order

overruling demurrer (Transcript, page 8). This point

is not available in the absence of such exception.

Melin brief, page 3.
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(b) The complaint is sufficient in that it alleges non-

residence of appellant.. This is a sufficient plea, and

iich, appellant cannot take advantage of the

statute.

MeJin brief, page 4.

II.

WHETHER OR XOT THE COURT ERRED IN

DEXYIXG APPELLANT'S MOTION FOR A DI-

RECTED VERDICT.

(a) The same situation exists here as existed in the

other cases, as to the statute of limitations. Appellant

reign corporation, non-resident of the state and the

ion of the statute of limitations is not involved.

O'Brien vs. Big Casino Gold Min. Co. 9 Cal. 283;

99 Pac. 209.

Point IY. Melin Brief, page 9.

(b) The statute of limitations did not as a matter

of fact run.

we pointed out in the Melin brief, page 9. the

appellee. H. A. Lindquist was a cabinet maker, and the

appellee was his wife. In 1921 they lived at St.

Paul, Minnesota: had never been to California; knew

nothing about the character, quality or value of Cali-

fornia lands. They were given one of the booklets

"Poultry Farms and Orchard Homes," the subject matter

ich is outlined in Sacramcnio Suburban Fruit Lands

Co. vs. £/;;:. 29 Fed. (2d) 233. The company's agents,

together with the booklet described the lands to them,

and they thereafter, and on the same day. signed a

act to purchase. They remained in Minnesota until

__ at which time they came to California
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and moved upon the land, built their house and dis-

covered hardpan. Mr. McNaughton, the horticulturalist

of appellant came around and explained to appellees

that hard-pan was something very good for fruit when

it was blasted; that it contained lime and potash which

the trees needed. Appellees did not discover how thick

the hardpan was until they dug their well pit in the

fall of 1926. They then discovered that the hardpan

was 16 feet in thickness. In 1924 they planted some

trees, and in 1925 some more. They cared for them and

in 1927 thirty-five died. Appellee, H. A. Lindquist

began to work in the Southern Pacific shops as a cabinet

maker after he- came here. They had no immediate

neighbors, but were living in the district. They began

their action on the 6th day of February, 1928.

We think that appellees were excused from discovering

the falsity of the representations between the 23rd day

of February, 1922 and the 6th day of February, 1925,

by their ignorance of farming, fruit raising and soil;

by their ignorance of California conditions: by the

difficulties incumbent upon ascertaining the facts; the

land lying in a large district similarly situated: their

being under the dominance of appellant and its supposed

experts; the false statements made by McNaughton

calculated to continue them in ignorance and dispel sus-

picion, and the fact that the matter was one difficult of

ascertainment, as will appear by the fact that appellant

appeared at the trial with experts endeavoring t

that the representations were not false.

Under the authorities cited in the Melin brief, Xo.

5671, pages 9 et seq, we respectfully submit that there
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was nothing in the present case which would require

appellees to investigate the question as to whether or

not they had been defrauded. Particularly do we call

the court's attention to

MacMahon vs. Grimes, 275 Pac. 440 at 445, and
Nichols vs. Moore, 181 Cal. 131

where the true rule is stated concerning the duty of a

defrauded party to investigate.

III.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY ON THE SUBJECT OF
THE REPRESENTATIONS CLAIMED TO HAVE
BEEN MADE BY APPELLANT TO -APPELLEES.

(a) The only exception to the court's instructions

in the above regard is as follows:

"We except to the charge as a whole; and par-

ticularly, to the instructions on the subject of

representations claimed to have been made by de-

fendant to plaintiff, both as to the growing of fruit,

and as to the question of value." (Transcript, page

H5-)

As we pointed out in the Melin Brief, page 19, the

foregoing exception is inadequate.

(b) The booklet was properly interpreted by the

Court as we also pointed out in the Melin case at page

27 of the brief.

(c) Appellant then branches off into an argument

as to whether or not a representation of value is a

representation of fact or a matter of opinion. Under

the cases cited in the Melin brief at page 6, et seq., and

particularly the case of Harris vs. Miller, 196 Cal. 8 at
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13, representations of value are representations of fact

under the circumstances of this case, as a matter of

law.

(d) The argument made under this sub-head con-

cerning the court's statement that the book says that it

is proven beyond a doubt that the lands are fruit lauds

is without any legal foundation. The book did make

that statement as has been so often pointed out.

IV.

WHETHER OR NOT THE COURT ERRED IN

REFUSING TO INSTRUCT THE JURY ON THE
DISTINCTION BETWEEN REPRESENTATIONS
OF FACT AND MATTERS OF OPINION, AS RE-

QUESTED BY APPELLANT.

(a) The only exception to this is found as follows:

"Also to the failure of the court to give defend-

ant's proposed instruction No. 4, concerning distinc-

tions between representations and matters of

opinion." (Transcript, page 145.)

As we pointed out in the Melin brief, page 19, this

method of excepting is insufficient.

Alaska S. Co. vs. Katzeek, 16 Fed. (2d) 210.

Killisnoo Pac. Co. vs. Scott, 14 Fed. (2d) 86.

(b) All of the arguments under this head beginning

with paragraph III, subdivision (c) page 6 et seq of the

Melin brief, No. 5671, are equally applicable here. We
respectfully request that our arguments there may be

considered in this case.

V.

WHETHER OR NOT THE COURT ERRED IN
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REFUSING TO GIVE THE INSTRUCTION RE-

QUESTED BY APPELLANT REGARDING DIS-

COVERY OF THE REPRESENTATIONS AS TO
VALUE.

(a) The only exception to this point is as follows:

"Also to the failure of the Court to give defend-

ant's proposed Instruction No. 5, concerning the

effect of plaintiffs having been able by reasonable

diligence to discover the alleged falsity of represen-

tations as to value." (Transcript, page 145.)

As we pointed out in the Melin Brief, page 19, such

an exception is insufficient.

(b) The court fully instructed the jury in this

regard. Beginning with page 141 of the Transcript

and ending at the bottom of page 144, the court fully

covered this subject.

(c) This subject is also covered in the Melin brief

at page 9, et seq., thereof. All of the arguments there

are equally applicable here.

(d) Defendant being a non-resident corporation, the

statute of limitations is not involved.

VI.

WHETHER OR NOT THE COURT ERRED IN

REFUSING TO GIVE APPELLANT'S INSTRUC-

TION NO. 1, UPON THE QUESTION OF THE
STATUTE OF LIMITATIONS.

(a) The only exception to the failure to give this

instruction is as follows

:

"We also except to the failure of the Court to
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give defendant's proposed instruction No. I, upon
the matter of the statute of limitations." (Trans-
cript, page 145.)

The exception, as we have pointed out, is insufficient.

(b) In the Melin case, page 15, of our brief, we

pointed out that the defendant is a non-resident corpora-

tion and not entitled to the benefit of the act pleaded,

and that the matter of the statute of limitations is not

involved.

We also pointed out that the instruction offered is

erroneous in that it implies that appellee is under a

duty to investigate to ascertain fraud.

MacMahon vs. Grimes, 275 Pac. 440 at 445. jj
C D. 356.

We submit that under the other arguments in the

said Melin case, that the point is not well taken.

VII.

WHETHER OR NOT THE COURT ERRED IN-

INSTRUCTING THE JURY UPON THE QUES-
TION OF APPELLEE'S RELIANCE UPON THE
ALLEGED REPRESENTATIONS.

(a) The only exception taken to this instruction is

as follows:

"Also to the instruction as to the question of

belief on the part of the plaintiffs, and reliance

thereon." (Transcript, page 145.)

Such an exception is not sufficient to call the court's

attention to the matter argued by appellant under the

above heading.

(b) The appellant here again launches out upon an
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unwarranted attack upon the trial judge. All of these

matters are referred to in the Melin brief, page 27,

and we respectfully request that our arguments there

may be considered in this regard.

VIII.

WHETHER OR NOT THE COURT ERRED IN

INSTRUCTING THE JURY ON THE QUESTION
OF APPELLEES' KNOWLEDGE OF THE FALS-

ITY OF THE "ALLEGED REPRESENTATIONS.

(a) The only exception to this is as follows:

"Also to the instruction upon the subject of the

knowledge of the falsity on the part of the defend-

ant." (Transcript, page 145.)

As pointed out before, the exception is insufficient.

(b) The court's remarks in this regard were logical

and fair. This same matter arose in the Melin case

and is argued at page 27 of our brief therein.

We respectfully submit that the judgment should be

affirmed.

Respectfully submitted,

RALPH H. LEWIS
GEORGE E. McCUTCHEN
Attorneys for Appellees.



No. 57Q5

a

(fttrntit (ftmorf of Apjmala

Jter tip Jfattlj ©trnrtt

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Appellant,

vs.

J. H. HANSON and JENNIE B. HANSON,
Appellees.

GfrattBrript of ftttato.

Upon Appeal from the United States District Court for the

Northern District of California, Northern Division.

FILED
JB !

!

Kilmer Bros. Co. Print, 330 Jackson St.. S. F., C»I.





No. 5705

(Bfrrttil titaur! of Apjratla

3ter J!(? Nattlj (Eimtit

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Appellant,

vs.

J. H. HANSON and JENNIE B. HANSON,
Appellees.

Upon Appeal from the United States District Court for the

Northern District of California, Northern Division.

Kilmer Bro». Co. Print. 330 jat'ksou St.. S. F., C»l.





INDEX TO THE PRINTED TRANSCRIPT OF
RECORD.

[Clerk's Note: When deemed likely to be of an Important nature,

errors or doubtful matters appearing In the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by

printing in italic the two words between which the omission seems to

occur.]

Page

Amendment to Complaint 10

Answer 16

Assignment of Errors 29

Bill of Exceptions 45

Certificate of Clerk U. S. District Court to

Transcript on Appeal 149

Certificate of Judge to Bill of Exceptions 139

Charge to the Jury 114

Citation on Appeal 150

Complaint 1

Demurrer to Amended Complaint 14

Demurrer to Complaint 7

Judgment 27

Minutes of Court—June 11, 1928—Order Over-

ruling Demurrer 15

Minutes of Court—October 17, 1928—Trial. ... 23

Minutes of Court—October 18, 1928—Trial

(Resumed) 25

Names and Addresses of Attorneys of Record 1

Notice of Rejection of Proposed Amendment
to Proposed Bill of Exceptions 141

Order Allowing Appeal and for Supersedeas

and Cost Bond 142



ii Sacramento Suburban Fruit Lands Co.

Index. Page

Order Overruling- Demurrer 15

Order Transmitting Exhibits 147

Petition for Appeal 28

Proposed Amendments to Proposed Bill of Ex-

ceptions 139

Praecipe for Transcript on Appeal 147

Stipulation Waiving Notice of Presentation of

Proposed Bill of Exceptions 142

Supersedeas Bond and Cost Bond on Appeal. . 144

TESTIMONY ON BEHALF OF PLAIN-
TIFFS:

DAVIS, HEBBERT C 55

Cross-examination 61

Redirect Examination 62

HANSON, JENNIE B 52

Cross-examination 52

HANSON, J. H 45

Cross-examination 50

JOHNSON, EMIL 68

Cross-examination 68

Redirect Examination 69

KERR, HOWARD D 64

Cross-examination 64

Redirect Examination 68

KRAL, JOHN V. (In Rebuttal) 108

Cross-examination 108

DAVIS, HERBERT C. (RecaUed in Re-

buttal) 109

PERRA, IDA E. (In Rebuttal) 107

Cross-examination 108



vs. J. H. Hanson et al. iii

Index. Page

TESTIMONY ON BEHALF OF PLAIN-
TIFFS.—Continued :

STERN, ADOLPH 53

Cross-examination 54

TESTIMONY ON BEHALF OF DEFEND-
ANT:

AMBLAD, E. E 87

Cross-examination 89

Redirect Examination 91

Recross-examination 91

BREMER, H. F 80

Cross-examination 81

GEDDES, JAMES 85

Cross-examination 86

HAGEL, LAMBERT 73

Cross-examination 76

MORLEY, ARTHUR 92

Cross-examination 96

POSEHN, JOHN 69

Cross-examination 72

Redirect Examination 72

TURKELSON, LOUIE 82

Cross-examination 84

Redirect Examination 85

TWINING, F. E 98

Cross-examination 104

UNSWORTH, F. E 78

Cross-examination 79

Trial 23

Trial (Resumed) 25

Verdict 26





NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

Attorneys for Appellant:

BUTLER, VAN DYKE & DESMOND, Esqs.,

EDWARD P. KELLY, Esq.,

Sacramento, Calif.

Attorneys for Appellees:

RALPH H. LEWIS, Esq.,

GEORGE E. McCUTCHEN, Esq.,

Sacramento, Calif.

In the Northern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California.

J. H. HANSON and JENNIE B. HANSON,
Plaintiffs,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiffs complaining allege:

I.

That defendant is now, and was at all times

herein mentioned, a corporation duly organized and
existing under and by virtue of the laws of the

State of Minnesota.
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II.

That plaintiffs are citizens and residents of the

State of California ; that defendant is a resident of

the State of Minnesota and the matter in contro-

versy, exclusive of interest and costs, exceeds the

sum of $3,000.00.

III.

That on and prior to the first day of November,

1921, plaintiffs were residing in Minneapolis, Min-

nesota, were wholly unfamiliar with California

farm and fruit lands, the nature, quality and values

thereof and in all the negotiations hereinafter re-

ferred to were compelled to rely, and did rely, en-

tirely upon the statements and representations of

defendant with respect thereto.

IV.

That defendant well knew of the unfamiliarity of

plaintiffs with each of the matters and things con-

tained in the representations hereinafter set forth

and with intent to cheat [1*] and defraud plain-

tiffs by inducing them to enter into the contract

hereinafter referred to falsely and fraudulently

stated and represented to plaintiffs that all of the

10-acre tracts of land in the County of Sacramento,

State of California, then being sold by defendant

were, and particularly that that certain real prop-

erty in the County of Sacramento, State of Cali-

fornia, described as Lot No. 22 of Rio Linda Sub-

division No. 5 as per the official map or plat thereof

on file and of record in the Office of the Recorder

*Page-number appearing at the foot of page of original certified

Transcript of Record.
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of the County of Sacramento, State of California,

was of the fair and reasonable value of $275.00 per

acre; that all of the land thereof was rich and

fertile and was capable of producing all sorts of

farm crops and products; that said land was en-

tirely free from all conditions and things injurious

or harmful to the growth of fruit-trees; that said

land was perfectly adapted to the raising of fruits

of all kinds in commercial quantities ; that said land

was capable of producing large crops of any kind of

deciduous fruit planted thereon; and that said

crops were of the finest quality.

V.

That plaintiffs relied solely upon said represen-

tations, and each of them, and believed the same to

be true and solely by reason thereof entered into a

contract with defendant on or about said first day

of November, 1921, whereby defendant agreed to

sell and plaintiffs agreed to purchase the 10-acre

tract of land above described at a price of $2,750.00.

VI.

That plaintiffs paid $550.00 down at or about the

time of the execution of said contract and well and

faithfully did and performed all the terms, cove-

nants and conditions thereof [2] on their part to

be performed. That on or about the first day of

February, 1925, defendant conveyed said lands

to plaintiffs and in payment of the balance of

the purchase price thereof plaintiffs executed

and delivered to defendant two promissory notes

and secured the same by deeds of trust upon

said real property. That the first of said deeds of
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trust was to J. W. S. Butler, and B. F. Van Dyke,

trustees of the F. A. Bean Foundation, Inc., a cor-

poration, and secured a note for $1,000.00, payable

to said F. A. Bean Foundation, Inc., a corporation.

That the second of said deeds of trust was to said

J. W. S. Butler and B. F. Van Dyke, trustees of

defendant, and secured a note made payable to de-

fendant in the sum of $1,200.00. That plaintiffs

have paid all of the interest but none of the prin-

cipal upon the note secured by said first deed of

trust and have paid $800.00 and all of the interest

upon the note secured by said second deed of trust.

VII.

That it was not then, there, at any time, or at all

true that said land above described, or any of said

parcels of land, were, or was, of the value of $275,00

per acre, or that any portion thereof was worth in

excess of $50.00 per acre and/or that any of said

land was fertile and/or that said land would pro-

duce any crops in commercial quantities and/or

was at all adapted to the growing of fruits or fruit-

trees and/or that trees of any kind would grow,

thrive or flourish thereon.

VIII.

That said representations were, and each of them

was, at the time of the making thereof false and un-

true and were at said times known to defendant to

be false and untrue and were made solely for the

purpose of cheating plaintiffs out of their money

by inducing them to enter into said contract and to

make said [3] payments.
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IX.

That plaintiffs did not discover the falsity of

said representations, or any of them, until about the

month of February, 192S, and prior thereto and

because of their reliance thereon plaintiffs expended

moneys in the improvement of said described real

property and bestowed labor thereon. That in so

doing plaintiffs constructed a house thereon at an

expense of $1500.00, a garage at an expense of

$100.00, a lean-to barn at an expense of $25.00,

chicken-houses at an expense of $950.00, three

brooder-houses at an expense of $420.00 ; dug a well

and pump pit at an expense of $265.00; put up a

tank-house at an expense of $100.00; installed a

windmill and pump at an expense of $75.00, a

water-tank at an expense of $85.00, an electric

pump at an expense of $175.00, a concrete tank at

an expense of $50.00, water-pipes at an expense of

$150.00. That plaintiff also levelled said land for

cultivation at an expense of $150.00 and fenced the

same at an expense of $50.00. That each of said

sums was the actual, necessary and reasonable ex-

pense of each of said items.

X.

That in making said improvements plaintiffs

have expended upon said property a total sum in

excess of $4,095.00 and have paid and agreed to

pay for said land $2,750.00, making a total of $6,-

845.00. That had said property been as repre-

sented said moneys would have been properly ex-

pended thereon and said property would have been

worth, with said improvements, at least $7,000.00
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but by reason of the fraud and deceit of defendant,

as aforesaid, and by reason of the falsity of said

representations said land, as improved, is not worth

in excess of $1500.00, and plaintiffs have thereby

been damaged in the sum of $5,345.00. [4]

XI.

That said acts of defendant, and each of them,

and defendant's whole course of conduct was un-

lawful, malicious, fraudulent and oppressive and a

reasonable sum to be allowed plaintiffs as punitive

damages therefor is $5,000.00.

WHEREFORE, plaintiffs pray judgment for

$10,345.00, for plaintiffs' costs of suit and for such

other and further relief as to the Court shall seem

meet and proper.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

State of California,

County of Sacramento,—ss.

J. H. Hanson, being first duly sworn on oath,

says he is one of the plaintiffs in the above-entitled

action and that he has read the foregoing complaint

and knows the contents thereof and that the same

is true of his own knowledge except as to the mat-

ters stated on information and belief and as to

those matters he believes it to be true.

J. H. HANSON.
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Subscribed and sworn to before me, this 28th day

of February, 1928.

[Seal] GEORGE E. McCUTCHEN,
Notary Public in and for the County of Sacra-

mento, State of California.

[Endorsed] : Filed Feb. 29, 1928. [5]

[Title of Court and Cause.]

DEMURRER TO COMPLAINT.

Now comes defendant above named and demurs to

the complaint of plaintiffs on file herein, and for

grounds of demurrer alleges as follows:

I.

That said complaint does not state facts sufficient

to constitute a cause of action.

II.

That said complaint is uncertain in this, that it

cannot be ascertained therefrom why plaintiffs were

compelled to rely upon the statements and represen-

tations of the defendant with respect to the prop-

erty referred to in plaintiffs' complaint.

III.

That said complaint is further uncertain in this,

that it does not appear therefrom what facts were

discovered by plaintiffs in or about the month of

February, 1928, or thereafter, from the discovery

of which plaintiffs allege that they became informed

of the alleged falsity of said representations; nor

can it be ascertained therefrom what was the nature
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or character of the work and/or labor bestowed

upon said property as alleged in plaintiffs' com-

plaint; nor can it be ascertained therefrom the

quantity of labor so bestowed. [6]

IV.

That said complaint is further uncertain in this,

that it cannot be ascertained therefrom whether or

not plaintiffs, prior to entering into said contract,

knew or were informed that the lands alleged to

have been purchased from defendant were underlain

with hard-pan and clay.

V.

That said complaint is further uncertain in this,

that it cannot be ascertained therefrom what quan-

tities of fruit are "commercial quantities," or what

is meant by the terms "commercial quantities" as

used in plaintiffs' complaint, or what is meant by

the term "merchantable fruits" as used therein, or

in what way, or in what particulars said lands pur-

chased by plaintiffs were not similar to the other

land alleged to have been shown to plaintiffs.

VI.

That said complaint is further uncertain in this,

that it cannot be ascertained therefrom what is

meant by the terms "rich and fertile" as used in

plaintiffs' complaint with relation to the quality of

the soil alleged to have been purchased by plain-

tiffs, or what is meant by the terms "conditions

and things injurious or harmful to the growth of

fruit-trees," or what defects in said soil rendered it

unadapted to the growing of fruits or fruit-trees, or
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why said soil was not adapted to the growing of

fruit-trees or adapted to the growing of farm crops

or products.

VII.

That said complaint is ambiguous and unintelli-

gible for each of the reasons hereinabove given for

its being uncertain.

VIII.

That this action and cause of action is barred un-

der the provisions of Section 338 and of Subdivision

4 thereof, of the [7] Code of Civil Procedure of

the State of California.

WHEREFORE, defendant prays that plaintiffs

take nothing by their action herein, and that it be

hence dismissed with its costs of suit herein in-

curred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Service hereof is hereby admitted and receipt of

copy acknowledged this 13th day of March, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Pltfs.

[Endorsed] : Filed Mar. 13, 1928. [8]
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In the Northern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California.

No. 475.

J. H. HANSON and JENNIE B. HANSON,
Plaintiffs,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.

AMENDMENT TO COMPLAINT.

Come now the plaintiffs above named and pur-

suant to the annexed stipulation file this, their

amendment to the complaint herein, and allege

:

XII.

That after signing said contract plaintiffs con-

tinued to reside in Minnesota until October 4, 1922,

and did not arrive in California until about Oc-

tober 25, 1922. That plaintiffs moved upon said

property about November 11, 1922, and have re-

sided thereon ever since.

XIII.

That all the lands adjoining the lands so sold by

defendant to plaintiff were sold to persons formerly

residing in the eastern part of the United States

and unfamiliar with California lands as fruit lands

of great value, and it was believed generally in the

locality of said lands up to February, 1927, that
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said lands were fruit lands and of the value of

$350.00 per acre and upwards.

XIV.

That plaintiffs did not plant any trees until the

spring of 1925, and at said time planted about thirty

thereof. That said trees appeared to do well dur-

ing the balance of the year 1925 but about six

thereof died in the year 1926. That at the time of

the death of said trees plaintiffs made inquiry con-

cerning the same and were advised that some fruit-

trees die in any [9] soil and, therefore, did not

discover therefrom that said land was not well

adapted to the raising of fruit. That about six

more of said trees died in the year 1927, but for the

same reason plaintiffs did not discover therefrom

that said land was not fruit land.

XV.
That about the first day of February, 1925, de-

fendant solicited plaintiffs to take a deed to said

property and pay the balance upon said contract by

executing notes therefor and securing the same by

deeds of trust upon said property. That defend-

ant conducted the whole of said negotiations, ar-

ranged the placing of said loans and all that plain-

tiffs did in connection therewith was to sign the

necessary papers at the instance of defendant.

That plaintiffs did not have any other occasion to

attempt to borrow any money on said property and

never discussed said property or its value with any
real estate broker, salesman, banker, or either

thereof, except as follows: That in the summer of

1926, plaintiffs had occasion to borrow $150.00 and
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in the summer of 1927 to borrow $100.00 upon un-

secured notes from the California Trust & Savings

Bank. That on each of said occasions plaintiffs

were asked to make a statement of their assets and

did so, including therein said lands at $275.00 per

acre. That said lands were not appraised and said

bank did not take any exception to the valuation so

placed thereon.

XVI.

That in the spring of 1927 a number of the per-

sons who had bought adjoining lands complained

that they had been defrauded and made complaints

to the District Attorney of the county of Sacramento

and also to the Real Estate Commissioner of the

State of California. That said District Attorney

conducted some sort of investigation and did not

take any action concerning said matter, and said

Real Estate Commissioner dismissed [10] said

complaints for lack of jurisdiction. That plaintiffs

only heard thereof casually and were not among

said complainants and believed from the dismissal

of said charges and the refusal to act thereon that

said complaints were groundless and without merit.

XVII.

That plaintiffs heard nothing further thereof un-

til they learned in the middle of the year 1927 that

a number of said persons had filed suits against

defendant to recover damages for deceit in the sale

of such adjoining lands. That because of the pre-

vious investigation of said matter plaintiffs did not

believe said suits to be well founded until they

heard in the month of January, 1928, of the de-
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cision in this court in the case of Charles J. Elm

and Claire V. Elm vs. Sacramento Suburban Fruit

Lands Company, the defendant in this case, and

in the month of February, 1928, of the decision of

the case of John E. Wellnitz vs. defendant in the

Superior Court of the State of California in and

for the County of Sacramento. That as a result

thereof plaintiffs considered their land further and

the fact that said trees had died and that their soil

was similar to the soil on the Elm and Wellnitz

places and as a result thereof discovered about Feb-

ruary, 1928, that they had been defrauded as here-

inbefore set forth.

WHEREFORE, plaintiffs pray judgment for

$10,345.00, for plaintiffs' costs of suit and for such

other and further relief as to the Court shall seem

meet and proper.

RALPH H. LEWIS.
GEORGE E. McCUTCHEN,
Attorneys for Plaintiffs. [11]

State of California,

County of Sacramento,—ss.

J. H. Hanson, being- duly sworn, deposes and

says that he is one of the plaintiffs in the above-en-

titled action and that he has read the foregoing

amendment to complaint and knows the contents

thereof, and that the same is true of his knowl-

edge, except as to the matters therein stated on in-

formation and belief, and as to those matters he
believes it to be true.

J. H. HANSON.



14 Sacramento Suburban Fruit Lands Co.

Subscribed and sworn to before me this 8th day

of May, 1928.

[Seal] GEORGE E. McCUTCHEN,

Notary Public in and for the County of Sacra-

mento, State of California.

It is hereby stipulated that the foregoing amend-

ment to complaint may be filed in the above-entitled

matter.

RALPH H. LEWIS,

GEORGE E. McCUTCHEN,
Attorneys for Plaintiffs.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

[Endorsed] : Filed May 14, 1928. [12]

[Title of Court and Cause.]

DEMURRER TO AMENDED COMPLAINT.

Comes now defendant above named and demurs to

plaintiffs' complaint as amended, and for grounds

of demurrer thereto, alleges

:

I.

That said complaint does not state facts sufficient

to constitute a cause of action.

II.

That said complaint, and said cause of action

therein set forth, are and each of them is, barred

by Section 338 of the Code of Civil Procedure of

the State of California, and by Subdivision 4 of said

Section.
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WHEREFORE, defendant prays that plaintiffs

take nothing by their action herein, and that it be

hence dismissed with its costs of suit herein in-

curred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Service hereof is hereby admitted and receipt of

copy acknowledged this 21 day of May, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,
Attorneys for Plaintiffs.

[Endorsed] : Filed May 21, 1928. [13]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Monday,

the 11th day of June, in the year of our Lord

one thousand nine hundred and twenty-eight.

Present: The Honorable FRANK H. KER-
RIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—JUNE 11, 1928—OR-
DER OVERRULING DEMURRER.

The demurrer to complaint and the demurrer

to the amended complaint came on regularly this

day for hearing, and after argument by the coun-

sel for the respective parties, IT IS ORDERED
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that the demurrers be and the same are hereby

overruled, with 20 days to answer. [14]

[Title of Court and Cause.]

ANSWER.

Now comes the defendant, and answering the com-

plaint of plaintiffs on file herein, admits, denies

and alleges as follows, to wit:

I.

Admits the allegations contained in Paragraphs

I and II of plaintiff's complaint.

II.

Admits that on or prior to the month of Novem-

ber, 1921, plaintiffs were residing in Minneapolis,

Minnesota.

Concerning the allegations in Paragraph III of

plaintiffs' complaint to the effect that prior to the

month of November, 1921, plaintiffs were wholly

unfamiliar with California lands, their qualities,

characteristics and values, and particularly with

California fruit lands, defendant alleges that it has

not sufficient information or belief upon or con-

cerning said allegations to answer the same, and

therefore and upon that ground it denies, both

generally and specifically, each and all of said alle-

gations.

III.

Admits that plaintiffs entered into a contract

with defendant on or about November 1st, 1921,
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whereby defendant agreed [15] to sell and plain-

tiffs to buy the real property described in Para-

graph IV of plaintiffs' complaint, at the price of

Two Thousand Seven Hundred Fifty ($2,750.00)

Dollars.

IV.

Admits that plaintiffs paid $550.00 down at or

about the time of the execution of said contract;

admits that on or about February 1st, 1925, de-

fendant conveyed said lands to plaintiffs and that

plaintiffs executed at the time of said conveyance,

the two deeds of trust referred to in Paragraph

VI of plaintiffs' complaint; admits that the second

lien deed of trust therein described secured a note

made payable to defendant in the sum of $1,200.00,

which note was at said time delivered to defendant,

and that the first lien deed of trust described therein

secured a note for $1,000.00 payable to F. A. Bean

Foundation, Inc. ; denies that said note made pay-

able to F. A. Bean Foundation, Inc., was executed

or delivered to defendant, but alleges that the same

was executed and delivered to F. A. Bean Founda-

tion, Inc.; admits that plaintiffs have paid the

interest upon the note secured by the first deed of

trust up to February 2d, 1928, and have paid none

of the principal thereof, and that plaintiffs have

paid all of the interest upon the note secured by

said second deed of trust up to February 2d, 1928,

and $725.00 upon the principal thereof, but denies

that other or further payments have been made.

V.

Admits that plaintiffs constructed upon said
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property a house, garage, lean-to barn, chicken-

houses, brooder-houses, tank-house, windmill and

pump, water-tank, electric pump and concrete tank,

well and pump pit, water-pipes, and fencing.

Concerning the allegations in Paragraph IX of

plaintiffs' complaint to the effect that plaintiffs

constructed upon said premises [16] a house at

an expense of $1,500.00, a garage at an expense

of $100.00, a lean-to barn at an expense of $25.00,

chicken-houses at an expense of $950.00, three

brooder-houses at an expense of $420.00, dug a

well and pump pit at an expense of $265.00, put

up a tank-house at an expense of $100.00, installed

a windmill and pump at an expense of $75.00, a

water-tank at an expense of $85.00, an electric pump

at an expense of $175.00, a concrete tank at an

expense of $50.00, water-pipes at an expense of

$150.00, and that plaintiff leveled said land for

cultivation at an expense of $150.00 and fenced

the same at an expense of $50.00, and that each of

said sums was the actual, necessary and reasonable

expense of each of said items, defendant alleges that

it has not sufficient information or belief upon

or concerning said allegations to answer the same,

and therefore and upon that ground it denies, both

generally and specifically, each and all of said al-

legations.

VI.

Concerning the allegations of Paragraph X of

plaintiffs' complaint to the effect that in making

improvements upon said property plaintiffs have

expended a total sum in excess of $4,095.00, de-
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fendant alleges that it has not sufficient information

or belief concerning* the same to enable it to answer,

and for that reason and upon that ground, it de-

nies, both generally and specifically, each and all of

said allegations.

VII.

Defendant denies each and all of the allega-

tions of plaintiffs' complaint not herinabove denied

for want of information and belief, or not herein-

above expressly denied or expressly admitted.

Further answering plaintiffs' complaint, defend-

ant alleges:

That after the execution of said contract between

the plaintiffs and the defendant, and after plaintiffs

had knowledge of [17] the actual condition,

quality and value of said land, and its adaptability

for horticultural and agricultural uses, plaintiffs

became, and were, frequently in default under the

terms and conditions of said contract and under

the terms and conditions of said promissory note

secured by the second lien deed of trust referred

to in plaintiffs' complaint, and on numerous and

diverse occasions, when so in default, plaintiffs

applied to and received from defendant, extensions

of time to make such payments so in default and
requested and obtained waivers of such defaults

from defendant; that at no time did plaintiffs

inform defendant that they claimed to have been,

or were, defrauded or deceived in the purchase of

said property.
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As a further defense to plaintiffs' action herein

defendant alleges

:

That this action and cause of action is barred

under the provisions of Section 338 and of Sub-

division 4 thereof of the Code of Civil Procedure

of the State of California.

Answering the amendment to plaintiffs ' complaint

on file herein, defendant admits, denies and alleges

as follows, to wit:

I.

Admits the allegations of Paragraph XII of said

amendment to plaintiffs' complaint.

II.

Concerning the allegations of Paragraph XIV of

said amendment, defendant alleges that it has not

sufficient information or belief to enable it to an-

swer the same and for that reason and upon that

ground, denies, both generally and specifically, each

and all of said allegations in said amendment to

plaintiffs' complaint contained. [18]

III.

Concerning the allegations in Paragraph XV of

said amendment to the effect that plaintiffs did not

have occasion to attempt to borrow money on said

property and never discussed said property or its

value with any real estate broker, salesman, banker,

or either thereof, except that in the summer of 1926

plaintiffs had occasion to borrow $150.00 and

$100.00 upon unsecured notes, from the California

Trust and Savings Bank; that on said occasion

plaintiffs made statements of their assets, including
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said lands at $275 per acre, and that said lands were

not appraised and said Bank did not take any ex-

ception to the values so placed thereon, defendant

alleges that it has not sufficient information or be-

lief to enable it to answer the same, and upon that

ground, and for that reason, it denies, both generally

and specifically, each and all of said allegations.

IV.

Admits that in the spring of 1927 a number of

persons who had bought lands in the Rio Linda

District complained that they had been defrauded

and made complaint to the District Attorney of the

County of Sacramento, and to the Real Estate

Commissioner of the State of California ; defendant

alleges that said District Attorney conducted an

investigation of said complaint and did not take

action concerning the matter for the reason that

from such investigation said official determined that

the facts did not warrant any action being taken;

admits that said real estate commissioner dismissed

said complaints for lack of jurisdiction.

V.

Concerning the allegations of Paragraph XVII
of said amendment, defendant alleges that it has

not sufficient information or [19] belief to enable

it to answer the same, and for that reason and upon

that ground, denies, both generally and specifically,

each and all of the said allegations.

VI.

Defendant denies each and all of the allegations

contained in the said amendment to plaintiffs' com-

plaint not hereinabove denied for want of informa-
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tion or belief, or not hereinabove expressly ad-

mitted or expressly denied.

WHEREFORE, defendant prays that plaintiffs

take nothing by their said action herein, and that

defendant have and recover of and from plaintiffs

its costs of suit herein incurred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

State of California,

County of Sacramento,—ss.

L. B. Schei, being duly sworn, deposes and says

:

That he is an officer, to wit, the resident secretary

of Sacramento Suburban Fruit Lands Company, a

corporation, the defendant in the within-entitled ac-

tion; that he makes this affidavit for and on behalf

of said corporation defendant; that he has read the

foregoing and annexed answer and knows the con-

tents thereof, and that the same is true of his own

knowledge, except as to such matters as are therein

stated upon information or belief, and as to such

matters he believes it to be true.

L. B. SCHEI.

Subscribed and sworn to before me, this 27 day of

August, 1928.

[Seal] J. W. S. BUTLER,
Notary Public in and for the County of Sacramento,

State of California. [20]

Service hereof is hereby admitted and receipt of

copy acknowledged this 28 day of August, 1928.

RALPH H. LEWIS,
Attorney for Plaintiffs.

[Endorsed] : Filed Aug. 29, 1928. [21]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Wednes-

day, the 17th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District of

Montana, designated to hold and holding this

court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 17, 1928—

TRIAL.

This case came on regularly this day for trial.

Geo. E. McCutchen and Ralph Lewis, Esqrs., ap-

pearing as attorneys for the plaintiffs and J. W. S.

Butler and E. P. Kelly, Esqrs., appearing as at-

torneys for the defendant. Thereupon the follow-

ing named persons, viz.

:

J. F. Cogan, Harry S. Anderson,

C. Hair, James S. Rogers,

A. G. George, Jack Madden,

F. A. Mautz, Gustav Warg,

Marshal C. Curtis, Fred McLeod, and

Geo. H. Richards, Geo. E. Mack,

twelve good and lawful jurors, were, after being

duly examined upon their oaths, sworn to try the

issues joined herein. Counsel for both sides made

their opening statements to the Court and jury.
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J. H. Hanson, Jennie B. Hanson, Adolph Stern,

Herbert C. Davis, Howard D. Kerr and Emil John-

son were sworn and testified on behalf of the

plaintiffs and plaintiffs introduced in evidence and

filed exhibits marked Nos. 1, 2, 4 and 5 and the

plaintiffs rested. John Posehn, Lambert Hagel,

F. E. Unsworth, H. F. Bremer, Louie Terkelson,

James Geddes, E. E. Amblad, Arthur Morley and

F. E. Twining were sworn and testified on behalf

of the defendant, and defendant introduced in

evidence and filed its exhibits marked Nos. 3, 6, 7,

8, 9, 10, 11 [22] and 12 and the defendant rested.

Ida E. Perra, John V. Krall and H. C. Davis were

sworn and testified on behalf of the plaintiff in re-

buttal, and the plaintiffs again rested. After argu-

ment by the counsel J. W. S. Butler, Esq., Attor-

ney for the defendant, made and filed a motion for

a directed verdict, which motion was ORDERED
denied. After the instructions of the Court to the

jury, the jury at 4:59 o'clock P. M. retired to de-

liberate upon their verdict. ORDERED that the

jury be committed to the custody of the U. S.

Marshal until such time as they shall have agreed

upon a verdict. The verdict shall be signed by the

foreman and sealed in an envelope and kept in the

custody of the foreman, and the jury shall report

its verdict to the Court on Thursday, October 18th,

1928, at ten o'clock A. M. [23]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Thurs-

day, the 18th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District

of Montana, designated to hold and holding

this court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 18, 1928—

TRIAL (RESUMED).

The parties hereto and the jury impaneled being

present as heretofore the trial was thereupon re-

sumed. The jury was thereupon asked if they had

agreed upon a verdict and through their foreman

answered in the affirmative, and thereupon pre-

sented a sealed verdict which was opened in the

presence of the jury and read and which verdict was

ORDERED recorded as follows, viz.

:

"We, the jury, find in favor of the plaintiffs

and against the defendant and assess the plain-

tiffs' damages at $2,000.00.

Dated : October 17, 1928.

HARRY S. SANDERSON,
Foreman. '

'

and the jury being asked if said verdict is their ver-

dict, each juror replied that it is. ORDERED
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judgment be entered herein in accordance with said

verdict and for costs. ORDERED that jurors

Geo. H. Richards and Geo. E. Mack be excused

until Tuesday, November 13th, 1928, at 10 o'clock

A. M. FURTHER ORDERED that all other jur-

ors in attendance this day be excused from further

attendance upon this court. [24]

[Title of Court and Cause.]

VERDICT.

We, the jury, find in favor of the plaintiffs and

against the defendant and assess the plaintiffs ' dam-

ages at $2,000.00.

HARRY S. SANDERSON,
Foreman.

Dated: October 17, 1928.

[Endorsed] : Filed at 10 o'clock A. M., October

18, 1928. [25]

In the Northern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 475—LAW.

H. J. HANSON and JENNIE B. HANSON,
Plaintiffs,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.
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JUDGMENT.

This cause having come on regularly for trial on

the 17th day of October, 1928, being a day in the

October, 1928, Term of said Northern Division of

said court, before the Court and a jury of twelve

men duly impaneled and sworn to try the issues

joined herein, Geo. E. McCutchen and Ralph Lewis,

Esqrs., appearing as attorneys for the plaintiffs

and J. W. S. Butler and E. P. Kelly, Esqrs., ap-

pearing as attorneys for the defendant; and the

trial having been proceeded with on the 17th and

18th days of October, 1928, in said Term, and evi-

dence, oral and documentary, upon behalf of the

respective parties having been introduced and

closed and the cause after arguments of the attor-

neys and the instructions of the Court having been

submitted to the jury, the jury having subsequently

rendered the following verdict, which was OR-
DERED recorded, to wit:

"We, the jury, find in favor of the plaintiffs

and against the defendant and assess the plain-

tiffs' damages at $2000.00.

Dated October 17th, 1928.

HARRY S. SANDERSON,
Foreman. '

'

and the Court having ORDERED that judgment

be entered in accordance with said verdict:

WHEREFORE, by virtue of the law and by rea-

son of the premises aforesaid,— [26]

IT IS ORDERED AND ADJUDGED that the

plaintiffs, J. H. Hanson and Jennie B. Hanson, do
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have and recover of and from the defendant Sacra-

mento Suburban Fruit Lands Company, a corpora-

tion, the sum of Two Hundred ($2,000.00) Dollars,

and for costs taxed at $33.15.

Judgment entered this 18th day of October, 1928.

WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [27]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable GEORGE M. BOURQUIN,
Judge of the District Court of the United

States, for the Northern District of California.

Now comes the defendant, Sacramento Suburban

Fruit Lands Company, a corporation, by its at-

torneys, and respectfully shows:

That the defendant, feeling aggrieved by the ver-

dict and judgment thereon in said cause rendered

on the 18th day of October, 1928, in favor of plain-

tiffs and against defendant, for the sum of Two
Thousand ($2,000.00) Dollars, damages, with costs

amounting to Thirty-three and 10/100 ($33.10) Dol-

lars, hereby petitions the Court for an order allow-

ing the defendant to appeal to the United States

Circuit Court of Appeals for the Ninth Circuit,

for the reasons set forth in the assignment of errors

filed herewith, and that a citation be issued as pro-

vided by law, and that a transcript of the record
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upon which said judgment was based be sent to the

Honorable United States Circuit Court of Appeals

for the Ninth Circuit, and that all further pro-

ceedings in this court be suspended and stayed

until the determination of the appeal, and that an

order be made fixing the amount of surety which

said defendant shall give upon this appeal.

Dated: November 27th, 1928.

J. W. S. BUTLER,
EDWARD P. KELLY,

Attorneys for Defendant. [28]

Service hereof is hereby admitted and receipt of

copy acknowledged this 27th day of November,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Pltfs.

[Endorsed] : Filed Nov. 27, 1928. [29]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes Sacramento Suburban Fruit Lands

Company, a corporation, the defendant in the above-

entitled cause and makes and files the following

assignment of errors, upon which it will rely in its

prosecution of the appeal from the verdict and the

judgment thereon, herein made and entered on the

18th day of October, 1928, in favor of the plain-

tiffs, and against this defendant.
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I.

The Court erred in overruling defendant's de-

murrer to the complaint filed in the above-entitled

cause.

II.

The Court erred in overruling an objection to

a question asked Herbert C. Davis, as follows

:

"Q. Can you in some way give us an idea

of the extent of the failure over the seven years

of your operation'?

A. The total loss to the corporation was

about $47,000 in—

Mr. KELLY.—That is objected to as imma-

terial, and no foundation.

The COURT.—Overruled.
Mr. KELLY.—Exception. " [30]

III.

The Court erred in overruling defendant 's motion

for a directed verdict, as follows

:

"Mr. BUTLER.—Will you permit me to pre-

sent a motion for a directed verdict?

The COURT.—Yes, but it comes a little late.

The record will show the time the motion is

made.

Mr. BUTLER,—Yes. I overlooked it. The

defendant moves the Court to direct the jury

to render a verdict for the defendant on the

following grounds:

(1) That the evidence is insufficient to show

that defendant deceived or defrauded plain-

tiffs in the making of the contract referred to
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in plaintiffs' complaint for the purchase by

plaintiffs from defendant of land.

(2) That the evidence is insufficient to show-

that defendant misrepresented the quality or

character of the land purchased by plaintiffs

from defendant, or the value thereof.

(3) That the evidence is insufficient to show

that the plaintiffs have been damaged by any

act on the part of defendant.

(4) That the evidence shows affirmatively

that plaintiffs' cause of action is barred by the

provisions of Section 338, and of Subdivision

4 thereof, of the Code of Civil Procedure of

the State of California, and that the evidence

is insufficient to show that plaintiffs' cause

of action is not barred by said above quoted

provisions of said Section of said Code.

(5) And also that plaintiffs have failed to

prove their cause of action. [31]

The COURT.—The record will show the time

at which the motion is presented. The Court

merely observing that it believes that the evi-

dence is sufficient to call for a determination

by the jury, and the motion will be denied.

Mr. BUTLER.—Exception."
IV.

The Court erred in instructing the jury on the

subject of the representations claimed to have been

made by the defendant to plaintiffs, both as to the

growing of fruit and the question of value.

y.

The Court erred in instructing the jury on the
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question of the falsity of the alleged representa-

tions.

VI.

The Court erred in instructing the jury on the

question of defendant's knowledge of the falsity

of the alleged representations, as follows:

"If, however, you find by the greater weight

of the evidence the lands were worth less than

$275 an acre in 1921, the plaintiffs' ease is thus

far made out, and we proceed to the next step,

—and that is a rule of law, which says, that

the defendant, even then, is not liable unless it

knew one or the other of those representations

were false, if they were both made, or should

have known, was neglectful in not knowing, or

made them in a positive fashion, and it will

not be permitted to deny knowledge at this

time.

Remember, Gentlemen, that at that time the

defendant had had these lands for eight, or

nine, or ten years. Its [32] book says that

it sold the first tract out there in 1912. It had

been gathering settlers that long on these lands.

It had experts in its employ. It speaks by

its advertising. This book says so, Expert

HorticultumZist.

An expert horticulturist is one who knows;

and whether or not it is adapted to successful

commercial orcharding. That is his business.

It had other experts. If it did not know it,

why didn't it know? If it was holding these

lands out and taking people's money for them
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on the representation that they were adapted

to successful orcharding, was it not neglectful

if it did not know? Furthermore, it asserts

in the book—and I suppose, Gentlemen, this

famous letter is still here—it says in one letter,

which it makes its own, and assumes to be a

letter, it is stated that it is positively proven

beyond doubt the lands are well adapted to

the raising of deciduous fruits commercially.

'Positively proven beyond doubt'—there is

nothing stronger than that, Gentlemen of the

Jury. As a matter of fact, nothing can be

proven beyond doubt. But that is a very posi-

tive assertion in kind to impress, and, as coun-

sel in his final argument for the defendant

fairly admitted to you that that book was put

out to impress those whom they wanted to buy

the land. So when the defendant says it is

positively proven, it is bound to know the con-

dition of the land. If that representation is

false, that the land was well adapted to com-

mercial orcharding, the law imputes to them

the knowledge, and they are liable accord-

ingly."

VII.

The Court erred in instructing the jury upon

the definition [33] of a " commercial orchard."

VIII.

The Court erred in instructing the jury upon the

question of plaintiffs' belief in the alleged represen-

tations and their reliance thereon, as follows:
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"Then there is another rule of law necessary

in plaintiffs' case, and that is, that it is neces-

sary that it appears by the greater weight of

the evidence before you that plaintiffs did be-

lieve them and rely upon them, and in whole or

in part were influenced and induced to buy the

land because of them.

Now, again, you apply your common sense to

that proposition. Why should he not believe

the representation in the book, and the repre-

sentation of Amblad, if Amblad made repre-

sentations'? The book is enough, so far as the

adaptability of the land to commercial orchard-

ing is concerned. They were down in Minne-

sota. They did not know anything about Cali-

fornia, California fruit lands, or fruits, or how

to raise them. He was a worker in the Ford

factory. He says he believed them. That

sounds reasonable and natural. The wife says

she believed them, also. He says that believ-

ing it, it influenced him. He believed the rep-

resentation the land was well adapted to fruit

farming, commercial orcharding, and believed

it was worth $275 and more an acre, and going

up. The book says it is going up to $300 an

acre when the orchard is in bearing. On the

strength of that he says he bought it. If that

appears to be reasonable, and proved to you

by the greater weight of the evidence, their

case is made out. The law says that on the

representations made by one to induce another

to buy the inference can be drawn that they
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did induce him to buy, [34] that he was in-

fluenced by it. On the other hand, if you do

not believe that those representations influenced

the plaintiffs to buy, if you do not, by the

greater weight of the evidence, find that they

did influence them to buy, then, of course, the

plaintiff has no case, because, no matter what

false representations are made, if they do not

influence them, if they are no inducement to

make the bargain, they have not damaged

them."

IX.

The Court erred in instructing the jury on the

question of the present adaptability of the soil to

the raising of fruit, as follows:

"Mr. Twining testified as an expert for the

defendant. He tells you that he knows of or-

chards on hard-pan land generally like this,

shallow soil, in Fresno, Merced, Oroville, and

elsewhere, and that when the soil is prepared

by blasting, that then it will be adapted to suc-

cessful orcharding. He says that to blast the

hard-pan opens it up and the roots can pene-

trate. Evidently, shallow soil is not enough

for successful orcharding. Mr. Twining evi-

dently agrees that far with Mr. Davis, because

he says it must be broken up by blasting.

Where you have not got five feet you proceed

to make more by blasting. You will remember,

Gentlemen of the Jury, that when these lands

were represented to the plaintiffs as well

adapted to commercial orcharding, it was rep-
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resented that they were well adapted now—not

that they would be made well adapted if you

break up sufficient of the hard-pan by blasting.

You will remember that this blasting is some-

what costly. Mr. [35] Davis says that it

will cost from 60 cents to 75 cents a hole to

blast, and that there are from 80 to 100 holes

to the acre. That makes a pretty big item.

The representation was that the land is—not

that the land can be adapted by further exer-

tions in the way of blasting."

X.

The Court erred in instructing the jury on the

question of the time of the discovery of the alleged

fraud with regard to the statute of limitations, as

follows

:

"But that is not quite all the case, Gentlemen of

the Jury. It appears that the plaintiffs purchased

this property away back in 1921, in November of

1921. They came out to see the place in October,

1922. The law is that one who has been defrauded

into buying land, as the plaintiffs say they were,

must bring their suit within three years after they

discover the fact that they have been defrauded, or

within three years after they discovered facts which

ought, in the judgment of the jury, to have put

them on notice, and which, had they pursued the

inquiry with diligence, would have made them ac-

quainted with the proof that they had been

defrauded. That will be for your determination.

They came on the land in 1922. The plaintiff had
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found out before he came that there was hard-pan

on the land. But, of course, that is not alone the

defendant's contention, even to-day, the defendant

insists that that hard-pan is no detriment to the

land so far as fruit-growing is concerned. You can

see that it is a matter not only of disputed opinion,

but you must settle the disputations between ex-

perts. [36]

The plaintiff testified that he went to see Amblad

about what he had heard. He did not know what

hard-pan was. He had farmed to some extent, back

in Wisconsin, on a general farm. So he told Mr.

Amblad about it, and Mr. Amblad said to him,

'Yes, there is hard-pan there, but it is not detrimen-

tal to the raising of fruit.' He says he believed

Amblad. Amblad was the same party that made

the representations to him at the beginning of the

bargaining, was a representative of the company,

and the plaintiff was still confident that they were

dealing fairly with him.

There is a presumption that all transactions are

fair and regular; but that presumption, however,

may be overcome by the circumstances disclosed in

the evidence before you. It is also true that fraud

is never presumed, but you may infer it from the

evidence and the circumstances before you. He
said—inferentially, at least, he had confidence in

the truth of this representation.

So he came out here in October, 1922, and he did

some work on the land, in the course of which he

struck the hard-pan in sinking holes. Finding it
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there, he then said that it was hard on the surface,

and a little softer below. He developed it in his

well pit, and found it eighteen feet deep. Then what

did he do? He took the advice of the book. The

book says, 'Consult our expert horticulturist, Mr.

McNaughton.' The plaintiff says he did go to see

Mr. McNaughton and asked Mr. McNaughton if

that was still all right for raising fruit on that land.

He says that Mr. McNaughton said, 'Yes, that is

volcanic ash, it is a good thing it is there, trees need

that, if you blast it the roots will penetrate, and

water and air will slack that hard-pan.' [37]

Again he says he believed it. When you ask

yourselves whether he did believe it, ask yourselves

why he shouldn't believe it? He still had confi-

dence in the fairness of the company. Mr. Mc-

Naughton was the company's trusted agent, to

whom the settlers were entrusted to go. No one

would indicate, perhaps, that that was to keep him

from getting information elsewhere, but still that

is a circumstance which might well appear.

So he goes to the company's expert, and the com-

pany's expert quiets his suspicions, if he had any,

gives him reassurance that it was all true, that this

hard-pan was valuable, and necessary to contribute

to the growth and the productiveness of the trees.

He says he believed it. He made no further in-

quiry, he says. You ask yourselves whether a per-

son in his position ought to listen to every rumor

that might pass around, if there was any. He says

he heard none. He heard nothing derogatory to
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the land until after the time when his suit would

be in time, February, 1925. He says, though, that

in 1925, having been living on the land, but always

working in town, himself,—you have a right to bear

that in mind, Gentlemen—he says that in 1925 he

proceeded to plant trees. He planted some also in

1926—no, in 1925. The first year he says they did

well. That carried him over the time, Gentlemen

of the Jury, when his suit would be in time.

He says two or three died the next year,

several the next year, and several more the

the next year, and now they don't look so good.

He says that until that time he had no reason to

believe the soil was too shallow, and would not grow

deciduous fruit commercially. Deciduous fruits are

those that lose [38] their leaves every year. He
says he did not find out that these representations

made to him were false until after February, 1925.

His wife says the same thing. If you find by the

greater weight of the evidence that that is made

out, his suit is in time, and he is entitled to recover

at your hands. He was only required to make in-

quiry when his suspicions were aroused; and if the

company's representative allayed his suspicions,

and there is no denial that Mr. McNaughton said

that—McNaughton has not been called to deny it;

so, as I say, if that was a suspicion, and if the

company allayed his suspicion, that excuses him for

the time being from any further diligence on his

part to attempt to prove it false, unless you believe

that a prudent man would not have given it any

credence whatever. Remember that a person who
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thus buys, where it seeins to be a matter of expert

knowledge, remember that the defendant is still

maintaining that the land is adapted to commercial

orcharding, and this expert of the defendant, also.

The party buying the land does not have to go out

and hire experts to see if he can prove that

that which was represented to him was false, and

on the strength of which he bought the land."

XI.

The Court erred in refusing to instruct the jury

on the question of the statute of limitations as re-

quested in defendant's proposed instruction No. 1,

reading

:

"DEFENDANT'S INSTRUCTION No. 1.

You are instructed that in an action for relief

on the ground of fraud, such as this case, the plain-

tiffs must show that the fraud occurred within three

years of the commencement of their action for re-

lief, or if their [39] action was commenced more

than three years after the fraud occurred, then they

must show, in order to maintain their suit, that they

did not discover they had been defrauded until a

date within three years of the time they commenced

their action.

With regard to this discovery of the facts con-

stituting the alleged fraud, you are instructed that

the plaintiffs will be presumed to have known what-

ever with reasonable diligence they might have as-

certained concerning the fraud of which they com-

plain.
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You are instructed that the evidence shows that

the alleged fraud was com mil ted more than three

years prior to the filing of the action, and your ver-

dict must be in favor of the defendant, unless the

plaintiffs have proven by a preponderance of the

evidence both that they did not discover the alleged

fraud within the period of three years before they

filed their action, and that they could not have dis-

covered it by the exercise of reasonable diligence,

three years before they commenced this suit. They

were not permitted to remain inactive after the

transaction was completed, but it was their duty to

exercise reasonable diligence to ascertain the truth

of the facts alleged to have been represented to them.

They are not excused from the making of such dis-

covery even if the plaintiffs in such action remain

silent. A claim by the plaintiffs of ignorance at

one time of the alleged fraud, and of knowledge at

a time within three years of the commencement of

their action, is not sufficient, a party seeking to

avoid the bar of the statute of limitations in a suit

upon fraud must show by a preponderance of the

evidence not only that [40] he was ignorant of

the fraud up to a date within three years of the

commencement of his action, but also that he had

used due diligence to detect the fraud after it oc-

curred and could not do so. If fraud occurred in

this case it was complete when plaintiffs contracted

with defendant to buy land. Plaintiffs commenced

their action on the 28th day of February, 1928;

their contract with the defendant for the purchase

of its land was made in November, 1921. If you
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believe from a preponderance of the evidence that

the defendant committed a fraud upon plaintiffs in

the making of this contract, then before you can

find a verdict in their favor, you must also believe

from a preponderance of the evidence that they

neither knew of the fraud, nor could, with reason-

able diligence, have discovered the fraud before a

date three years prior to the commencement of their

action, that is, before the 28th day of February,

1925. If you believe from a preponderance of the

evidence that plaintiffs either knew of the facts

constituting the alleged fraud before February 28th,

1925, or by reasonable diligence and inquiry could

have learned these facts before that date, your ver-

dict must be for the defendant. '

'

XII.

The Court erred in refusing to instruct the jury

concerning the effect of the discovery by plaintiffs

of the falsity of material representations, as re-

quested in defendant's proposed instruction No. 2,

reading as follows:

"DEFENDANT'S INSTRUCTION No. 2.

You are further instructed upon the matter of

plaintiffs' discovery of the alleged fraud that if

plaintiffs discovered [41] that a material repre-

sentation concerning the land they bought was false,

then they were at once by that discovery presumed

to have knowledge of the truth or falsity of the

remaining representations, and must bring their

action within three years of the discovery of the
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falsity of any material representation concerning

the land."

XIII.

The Court erred in refusing to instruct the jury

concerning distinctions between representations of

fact and of opinion, as requested in defendant's

proposed instruction No. 4, reading:

"DEFENDANT'S INSTRUCTION No. 4.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability or expectation, or is vague and

indefinite in its terms, or is merely a loose, conjec-

tural or exaggerated statement, cannot be made the

basis of an action for deceit, though it may not be

true, for a party is not justified in placing reliance

upon such statement or representation."

XIV.

The Court erred in refusing to instruct the jury

concerning the effect of plaintiffs having been able

by reasonable diligence to discover the falsity of

the alleged representations as requested in defend-

ant's proposed instruction No. 5, reading:

"DEFENDANT'S INSTRUCTION No. 5.

You are instructed that if the plaintiffs discov-

ered, or by the exercise of reasonable diligence

could have discovered, the falsity of the alleged

representations as to value of the land they bought

more than three years before they commenced their

action, then your verdict must be for the defend-

ant." [42]
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XV.
The Court erred in instructing the jury that de-

fendant by its booklet represented the land sold to

plaintiffs to be well adapted to the growing of de-

ciduous fruits commercially.

XVI.

The Court erred in instructing the jury that the

statements in defendant's literature applied to the

lands purchased by the plaintiffs.

XVII.

The Court erred in holding that plaintiffs had

presented evidence sufficient to sustain their cause

of action.

XVIII.

The Court erred in not holding that plaintiffs'

cause of action was barred by the statute of limita-

tions.

To all of which rulings by the Court, defendant

then and there duly and regularly excepted.

WHEREFORE, defendant prays that said judg-

ment be reversed, and held for naught, and that

defendant be restored to all which it has lost by

reason of said verdict and judgment.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND.
EDWARD P. KELLY,

Attorneys for Defendant.
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Service hereof is hereby admitted and receipt of

copy acknowledged this 27th day of November,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Pltf.

[Endorsed] : Filed Nov. 27, 1928. [43]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED: That on the 17th day

of October, 1928, the above-entitled cause came reg-

ularly on for trial before Hon. George M. Bourquin,

Judge of said District Court, and a jury impaneled

and sworn to try said cause, and the issues pre-

sented by the complaint of the plaintiffs and the

answer of defendant, plaintiffs appearing by their

attorneys, George E. McCutchen and Ralph H.

Lewis, and the defendant, by its attorneys, J. W. S.

Butler and Edward P. Kelly, and thereupon the

proceedings taken, the evidence given, the objec-

tions made, the rulings thereon and the exceptions

thereto, were as follows:

TESTIMONY OF J. H. HANSON, IN HIS OWN
BEHALF.

J. H. HANSON, one of the plaintiffs, testified in

his own behalf as follows

:

In 1921 I was living in Minneapolis, Minnesota.
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I was working for the Ford Motor Company. I

was classed as a tire setter. I had never been to

California, knew nothing about fruit raising, nor

about California lands, or California fruit lands.

[44]

At that time I had some dealings with the Sacra-

mento Suburban Fruit Lands Company, through

its agent, Mr. Amblad. I had a number of con-

versations with Mr. Amblad, then in the course

of the negotiations, I received a book.

(Witness is shown the booklet entitled, "Poultry

Farms and Orchard Homes.")

That is the book I received. I read it through.

Mr. McCUTCHEN.—We offer the book in evi-

dence, limiting our offer for the purpose of show-

ing the representations made. We offer the whole

book, however.

(Whereupon the said book was received and

marked Plaintiffs' Exhibit 1.)

WITNESS.—Mr. Amblad told me that the land

was adapted to all kinds of fruit, and that the

literature showed it. He said they were selling at

$275 an acre at that time, but it was going to go up

in the near future; that the land was really worth

more than they were asking. He said that most

people started with poultry, especially if they did not

have means enough to plant an orchard; that they

started in with poultry as an immediate income, and

they planted the orchards when they could afford to.

He said you could have a commercial orchard; they

usually used seven or eight acres for orchard, and
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the balance was used for poultry. I believed the

things that he told me. I did not talk to any

other agent of the company.

I signed up a contract. In signing the contract,

I was influenced by the things that I had read in

the book, and by what had been told me. I be-

lieved everything they told me and what I read

in the book, as the truth. [45]

(Witness here identified contract, dated Sep-

tember 1, 1921, for lot 22 of the Rio Linda Sub-

division No. 5. Whereupon the said contract was

received in evidence and marked Plaintiffs' Ex-

hibit 2.)

WITNESS.—I came to California about a year

after I bought the land. In the negotiations pre-

vious to purchasing I had not discussed the hard-

pan conditions out there with Mr. Amblad. After

I had signed the contract, and before coming to

California, I had a conversation with him about it.

About six months after I had signed the contract

I met a man who said he came from California.

We talked about the Rio Linda district. I asked

him if he knew anything about it, and he said that

he knew that there was hard-pan there. I went

up to the office and saw Mr. Amblad about it, and

asked him if it was true they had hard-pan. I

did not know just what hard-pan meant. I asked

him for information regarding it, and he told me

there was hard-pan there; he said it varied in

depth from three to six feet from the surface, but

that it was not detrimental to the raising of fruit
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trees. I believed what he told me, and made no

further investigation at that time.

About six months after that I came to Califor-

nia. I moved on the land the first part of No-

vember, 1922. I started building a poultry-house,

and when I put down the posts for the foundation,

I encountered hard-pan. The soil varied; in some

places it was sixteen inches, and other places it was

twenty-two inches. Two feet was about the deep-

est I found it there.

I put in a well pit about three months after we

established residence there. The surface soil when

I dug the pit was about fourteen inches, then we

struck the hard-pan, which was about eighteen

[46] feet thick. The pit was twenty-two feet

deep. Under the eighteen feet of hard-pan we ran

into sand. There did not seem to be very much dif-

ference in the texture of that eighteen feet of

hard-pan. It was a little harder right on the sur-

face than it was when we got down about six inches.

At or about that time, I spoke to their horticul-

turist, Mr. McNaughton, about the effect of that

hard-pan on fruit raising, and he said it was not

hard-pan, that it was volcanic ash, that it was a

good thing that it was there; that the trees needed

it, and that by blasting and planting the trees in

that, the roots would penetrate, and also when the

air and water got down there that would air-slack.

I believed what he told me.

I didn't plant any trees until the spring of 1925,

at which time I planted about thirty trees. I
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cared for those trees, cultivated, irrigated and

pruned them.

The first year they did fairly well, a couple of

them died. The next year three or four died. The

third year there were several of them died, most of

them. They don't look very good now. I don't

know why they don't look good, unless it is that

the soil is too shallow. That is the only reason I

can account for it.

I got a deed to this place instead of the contract.

I executed several deeds of trust; one of them was

to the F. A. Bean Foundation. All the money on

that deed of trust was paid to the Sacramento Su-

burban Fruit Lands Company.

Prior to March, 1925, I did not find that the land

was not adapted to raising fruit-trees. Nobody in

the neighborhood ever told me anything about it.

Prior to that time I did not leam that the land

was not worth $275 an acre. Up to that time I had

not borrowed any money on my land. I had not

had any dealings with any real estate agents or

with anyone about it. [47]

The cost of the trees and the planting of them

cost me about forty-five dollars. That is the money

that I actually paid out. I hired the later culti-

vation done, and that cost me about forty dollars.

I used a windmill for power to irrigate part of the

time; after I put in my electric pump, I used it

for other things. The cost of irrigating is all

mixed up with the other items.
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Cross-examination.

I will be forty-two years old on the 12th of No-

vember. I moved to Minneapolis in the spring of

1919, from Chetak, Baronet County, Wisconsin.

Prior to coming to Minneapolis, I was engaged in

diversified farming for a year and a half in Wis-

consin. I got married in 1921.

I cannot recall the name of the man who came

back from California and told me about hard-pan.

I cannot say that I knew him personally, other

than that he worked right near me for the Ford

Motor Company. I had not heard of hard-pan up

until that time. He heard a friend of mine and

myself discussing Rio Linda. We were interested

in the literature we received from the Sacramento

Suburban Fruit Lands Company, and we were dis-

cussing it during the lunch hour one day, and this

man said that he hoped we were not buying Rio

Linda land. I asked him why and he said that it

was all hard-pan. I asked him what he knew about

the land and if he had ever been on it and he said

that he had not been on it but his father worked

for the Sacramento Suburban Fruit Lands Com-

pany when the land was laid out and had told him

that it was all hard-pan. He did not tell me what

hard-pan was.

We arrived at Sacramento on the 25th of Octo-

ber, 1922, and moved on to our land on the 11th

of November, the same year. There were quite a

few settlers not so very far away from our lot.

[48]
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The first day we were out there, we drove around

over the district. Most of the people seemed to be

in the poultry business. We did not see any fruit

orchards right near where my land is located. The

only orchards I saw were around Rio Linda, right

near the town site, and along the highway. There

were a few fairly large orchards along the creek,

there, right near the Rio Linda town site.

I did not talk with any of my neighbors about

the soil, nor did I talk with anybody around Sac-

ramento about raising fruit on the land that I had

bought.

I dug my well immediately after establishing

residence. The well pit was twenty-two feet deep.

At that time I understood there was hard-pan there.

I did not inquire of anybody other than Mr. Mc-

Naughton, the horticultural adviser, as to what

hard-pan was.

I moved on to the land on the 11th day of No-

vember, 1922. I went to work for the S. P. Com-

pany, in the shops, the following spring, and I

worked there for about six weeks; then I was em-

ployed by the American Railway Express Com-

pany, where I have been working since. I have

worked downtown practically all the time since I

moved there.

I planted thirty fruit-trees. I blasted for the

trees; that is, I had the blasting done. I saw the

soil where the blasting was done and knew it was

hard-pan. I did not make any inquiry about hard-

pan then, other than from Mr. McNaughton. Mr.
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Henry Jensen, a neighbor of mine, blasted the trees

for me. I went into the poultry business after I

came here. I brooded some chicks the first spring,

1,200. Mr. Amblad had talked with me about the

poultry business before I came here.

TESTIMONY OF JENNIE B. HANSON, IN
HER OWN BEHALF.

JENNIE B. HANSON, one of the plaintiffs,

testified in her own behalf as follows: [49]

I am the wife of Mr. J. H. Hanson. I was living

back in Minneapolis in 1921. I had never been to

California and knew nothing about California

lands, or values, or about fruit raising.

I did not talk to Mr. Amblad. We got the liter-

ature, Plaintiffs' Exhibit 1, and I read it through

and believed it. I did not sign the contract.

After we came to California, I never heard from

anyone, before March, 1925, that this land was not

good fruit land, or that it was not worth $275 an

acre. I never found out anything along those lines

prior to March, 1925.

I did not know enough about hard-pan for it to

make me think the land was not fruit land.

Cross-examination.

We are still living on our place.

(Witness is shown photograph of her property

and affirms same as being a fair picture of said
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property for the present year. Whereupon, the

said picture is received and marked Defendant's

Exhibit 3.)

TESTIMONY OF ADOLPH STERN, FOR
PLAINTIFFS.

ADOLPH STERN, a witness for plaintiffs, testi-

fied:

I live out in the Rio Linda section and have had

experience out there trying to grow trees on those

shallow lands. The depth of my land runs from

six inches to three and a half or four feet on one

small place.

I planted five acres in Kadota figs, 530 trees, and

also a family orchard of 27 trees. I planted my
commercial orchard in 1923, and the family or-

chard in the spring of 1924. [50]

I plowed in the spring and plowed in the fall,

and had discing done, and I cultivated the trees

during the summer, and irrigated them, and pruned

them. They did fairly well the first couple of

years, and after that they started to grow more

uneven every year. I replanted ninety-four trees

in the figs, and there are about one hundred dead

now. The trees that wTere in shallow soil grew in

all these years about a foot and a half or two feet;

On that small place where there was three and a

half or four feet of soil, I have eight or ten trees

that are eight to twelve feet tall. I do not give

the trees on the deep soil more attention than I
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give the others. The trees in general are not thriv-

ing, and they are not productive. Their general

condition is poor and they are stunted.

I have looked around the district and seen what

other efforts at fruit raising have done, ever since

I planted mine, because other people planted fig

trees out there, and we were trying to see who

could grow the best trees, a kind of a rivalry; so I

observed the care and attention other trees got.

The depth of soil where the trees are planted vary

a few inches in all instances, but they are all on

upland, the same kind of land that I have. The

land out there is not adapted to the raising of fruit-

trees.

Cross-examination.

I know Mr. Hanson. I came here in August

and he came in October. His south line is my
north line, making a straight line diagonally across

the road; his land is the ten acres north of mine,

across the road.

I planted my trees in the spring of 1923, the

spring after Mr. Hanson came here. I blasted

for some of them. I saw the soil and the hard-

pan. I did not talk with Mr. Hanson about that.

I have been a plaintiff in a lawsuit of the same

character [51] as this, pending in this court, and

I am a contributor to a fund to maintain the ex-

penses of the lawsuits, generally.
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TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFFS.

HERBERT C. DAVIS, a witness for plaintiffs,

testified

:

I am an agricultural specialist with the firm of

Techow & Davis, engineers and chemists. I at-

tended the University of California for about three

years, and after leaving school, I had practical ex-

perience along that line at Antelope, Sacramento

County. Part of the lands that we farmed there

practically adjoin subdivision 5 of Rio Linda Col-

ony, on the northeast corner. I was on those lands,

altogether, before and after school, about twelve

years. I was actually on the land seven years

as manager of the United Orchards Company. I

lived on the land some years before that, it was

my home. My mother lived there.

I had full charge of all the work for the United

Orchards Company. We owned about 150 acres;

we farmed a good deal more than that. We at-

tempted to raise fruit there. The soil averaged

about four feet in depth on the fruit land. We
had mostly almonds, although we had a number

of other varieties of fruit. That whole project was

an entire failure. We could not get any produc-

tion on it, at all.

Q. Can you in some way give us an idea of the

extent of the failure over the seven years of your

operation %
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A. The total loss to the corporation was about

$47,000 in—
Mr. KELLY.—That is objected to as immaterial,

and no foundation.

The COURT.—Overruled.
Mr. KELLY.—Exception.
WITNESS.—After that I had my laboratory

here in Sacramento. We have [52] a general

chemical laboratory and engineering office. I spe-

cialize in agricultural work. I test soils to deter-

mine their chemical analyses and determine the

plant food in them. I have a good deal of experi-

ence along that line back of me. I did some of

that work while I was on the land at Antelope

I examined the lands of the plaintiffs in this case

;

made some borings out there and made a map show-

ing the results of my examination. The figures on

the map in parentheses indicate the depth of the

soil in inches to hard-pan. That correctly shows

the conditions on the tract. The dots, alone, in-

dicate that a sounding was made with a steel rod,

to determine the depth, and where the circle is

around the dot it indicates that a boring was made

with an auger. That part down at the bottom of

the map, labeled, " Cross-section, hard-pan, clay,"

is a cross-section through the center line of the

property east and west, showing the relation be-

tween the soil and the strata of sand and hard-pan.

That correctly shows the situation at that point.

(Whereupon the map was offered and received

in evidence and marked Plaintiffs' Exhibit 4.)
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WITNESS.—I made some chemical analyses of

soil. I got the samples at the points indicating

that a boring was made. I think there are, alto-

gether, three borings. I made a composite sample

from the whole business; then I made a chemical

test of that sample, using the strong acid soluble

method. The results of the test were: Potash, .128

per cent, equivalent to 5,120 pounds per acre-foot;

phosphoric acid, .037 per cent, equivalent to 1,480

pounds per acre-foot; lime, .376 per cent, equiva-

lent to 15,050 pounds per acre-foot; nitrogen, .251

per cent, equivalent to 10,010 pounds [53] per

acre-foot; humus, .34 per cent, equivalent to 13,600

pounds per acre-foot.

In that particular tract there are two general

types of soil; about on the north half of the tract

is a grey adobe soil, and the south half is the char-

acteristic red San Joaquin sandy loam. We at-

tempted to get a sample that would fairly repre-

sent the average condition over the tract, avoiding

those places that obviously had been fertilized, so

as to get the condition of the raw land.

The content of potash and phosphoric acid that

we found is about one-half of what we would ex-

pect to find in a medium or even very poor soil.

The clay shown on the map is included in the

depth to hard-pan, a strata averaging about five or

six inches. It runs uniformly over the land on the

north half, where the soil is the adobe type. The

clay is a grey clay. On the south half it is a red

clay, the same as the upper soil. That clay does
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more harm than good where it is underlaid with

hard-pan that way. The clay sucks up a lot of

water in the winter-time, and holds it over a long-

period of time, keeping the soil cold, and it has a

tendency to drown out the roots of the plants that

penetrate into it. The soil depth on that land aver-

ages nineteen inches. The thickness of the clay

runs at an average of five inches and that is in-

cluded in the nineteen-inch average. I made an

examination of the hard-pan on the surface there,

and I obtained these samples that you have here

off the Hanson place. I think I got them on the

6th of October, the date of my examination is on

the map. I got them near the west border of the

property where the hard-pan came quite close to

the surface; they struck it in plowing. The plow

furrows were opened and we were able to pry that

hard-pan loose. There are two types of hard-pan

there; the sample that is greyer on top and lighter

underneath is the surface crust of [54] the hard-

pan. I should say it was three or four inches in

thickness. Underneath it is this second sample,

somewhat softer, finer-grained material; it is not

quite so heavy. For agricultural purposes you

call it all the same thing. I did not find out the

depth of the hard-pan on that particular tract.

The well pit was cemented up. I examined some

of the pits on the surrounding tracts, though.

(The hard-pan samples were here received in

evidence and marked Plaintiffs' Exhibit 5.)
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WITNESS. — The lower layer of hard-pan is

fairly uniform throughout the whole tract out there.

The second sample, of that lighter stuff, represents

the bulk of the hard-pan that I found in the ex-

amination of the pit. In the Stern property, which

is across the road from the Hanson property, there

is twenty-one feet of hard-pan exposed; it is fairly

uniform, and is of that grey material. The

Schreindl pit, a little bit further down the road, has

thirteen feet. Over to the south, on the Johnson

property, there is thirteen feet. On the Soderman

property, there are ten and a half feet exposed.

Most of those pits have hard-pan still in the bottom.

There is just that much of it exposed.

The Hanson property is not at all adapted to

fruit raising. The very first requirement for com-

mercial production of fruit is depth of soil, a mini-

mum of about five feet being considered necessary.

The upper three feet of soil provide space for

the growing of the feeder roots on the tree, and

provide the storage for the plant food, the area for

the roots; the lower strata of soil permits the pene-

tration of the roots, and form an anchorage, and to

absorb moisture, and the whole area of the five feet

or more acts as a reservoir for the storage of mois-

ture, and to provide drainage, which is a very im-

portant feature, so that the water, applied either

by irrigation or [55] through the winter rains,

will not stand around the roots of the tree, particu-

larly the feeder roots.

It would not be possible to blast the soil and pro-
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vide sufficient depth in that way in this particular

type, the hard-pan is too thick. Where the hard-

pan is underlaid by sand or soil at a reasonable

depth, say if the hard-pan would not exceed two

feet or two and a half feet in thickness, you could

blast through it and form a contact all the way

down, and it would be just the same as a deep soil.

Where the hard-pan is as thick as this, you would

blow out a pothole, and it would eventually fill up

with water, and the tree roots would penetrate into

it, and you would have sour sap and difficulty with

the trees. The lower layer would not dissolve in

water if the top layer were shattered as long as it

was in place in the ground, because there are some

places where there is no top layer, at all, and that

material is exposed. The pressure of the surround-

ing country holds that in place. It does not soften

up or absorb moisture to amount to anything.

Some of that grey hard-pan, if thrown out on the

surface, might crumble away in time. I have seen

a great deal of it lying out two, or three and four

years, right on my own property, identically the

same stuff, and it did not disintegrate at all, unless

it was ground up. The disintegration which occurs

on the surface would not occur if it were in place

in the ground; otherwise, there would be no hard-

pan there, because there are plenty of places where

the surface has been broken by nature, and water

would have penetrated it. You find ditches, and

cuts and cracks in the land out there and this hard-



vs. J. H. Hanson and Jennie B. Hanson. 61

(Testimony of Herbert C. Davis.)

pan exposed and in those places it does not show

any signs of disintegration.

Cross-examination.

I am very nearly thirty years of age. I am not a

graduate [56] of the University of California.

I have had practical experience on a fruit land

ranch. I lived out there before I went to school.

That was my home, and I worked on the ranch that

my mother owned there during vacations. My per-

sonal experience so far as being personally respon-

sible for the work of the ranch started in 1919.

Q. And that was after you had finished your

work in school?

A. Yes—not after I had finished all of it.

I knew at that time that it required a minimum of

five feet of soil to raise fruit successfully. I had

learned that in school. I had that knowledge when

I made the purchase, and invested my money and

commenced the operation of this ranch at Antelope.

I completed the analysis which I have given in

the last two or three days. I have made analyses

of samples of the soil, generally, over the entire Rio

Linda district. There is a good deal of uniformity.

Of course, in spots we find some differences in the

analyses. That is to be expected. Generally, it

runs fairly uniform. This particular analysis, I

think, is just a trifle higher in results than the

average that we have been finding, but it is trifl-

ingly different. It does not amount to anything.

I made the analysis of the sample in question by the
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so-called strong acid soluble method. That is a

standard test, recognized by chemists generally for

a particular purpose. There are, altogether, four

different methods used in analyzing soils. I would

not say that one was more modern than the other.

I am not a member of the Association of Official

Chemists; that membership is limited to chemists

in the employ of the State or of the Government,

who are enforcing law. I am a member of the

American Chemical Society, however. I am presi-

dent of the chapter here. As a tentative method,

the association of official chemists have published

the so-called fusion method. That determines the

[57] total quantity of anything that you want to

know about the soil, irrespective of whether it is

available to the plants, or usable in agricultural

land. It is simply the total quantity, the same as

you would analyze a rock, or a piece of granite.

The acid soluble test does not give the total content

of the soil. The fusion test gives the total content

of the soil. Chemists, following that same test, on

the same sample should, on either test, get the same

result of soil content.

Redirect Examination.

That is true of either test. I selected the acid

soluble test to determine the quantity of the ma-

terial in the soil that would reasonably be expected

ever to be available during the life of the orchard

as plant food. Also, practically all of the text-

books and authorities, to which we would refer to
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for their analysis in order to make a comparison as

to whether or not it was sufficient, were based on the

acid soluble test. All of Hilgard's work was based

on that, and he so specifies. The fusion method

produces soil constituents which are not available

for plant food, it takes everything that is there,

whether it is available for plant food or not. There

may be some of those elements in the soil that are

not available to the plant ; if they were incorporated

in a coarse grain of sand or other material inside

they would not be available to the plant at all.

They would have to be fairly soluble in acid or

water to be used by the plant, and sucked up by

the roots. In other words, they must be soluble

before the plant can make use of them. With the

strong acid of the acid soluble test, you would take

out everything that reasonably could be expected

ever to be utilized by the plant. I think it is highly

improbable that the content of the soil available for

plant growth will not be gotten out, or shown, by
the acid soluble test. [58]

Mr. KELLY.—Q. Then it does depend on the

strength of the acid used in that analysis, does it

not?

A. It does, and that acid strength is specified very

clearly.

The COURT.—Q. What association did you say

you belong to?

A. The American Chemical Society.

Q. Is that composed, generally, of chemists from
all over the country?
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A. Yes, it is a national organization.

Q. Do they recognize this test ?

A. They do not recognize or publish anything.

Mr. KELLY.—Q. This test has not been used for

years, has it, generally, by chemists?

A. Oh, yes.

TESTIMONY OF HOWARD D. KERR, FOR
PLAINTIFFS.

HOWARD D. KERR, a witness for plaintiffs,

testified

:

I am a real estate broker and have been for nine

years. I specialize in country property, and am
familiar with the lands out in Rio Linda now occu-

pied by the plaintiffs in this case. I was familiar

with the general country out there in 1921.

Q. Taking you back to the month of September,

1921, what, in your opinion, was the value of the

Hanson place, or the place designated as Lot No.

22, of Rio Linda subdivision No. 5?

A. May I check that just a moment, please?

Q. Yes. I am speaking of the place now occu-

pied by the Hansons.

A. $50 an acre for the west half, and $75 an acre

for the east half.

Q. That was the 1st day of November, 1921 ; were

values any different as between September and

November of that year ? A. No. [59]

Cross-examination.

Mr. KELLY.—Q. What were those figures, Mr.

Kerr?
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A. The east half $75, and the west half $50.

Q. You made an examination of the Lindquist

property, which you testified about on yesterday ?

A. Yes.

Q. What is the difference in the lands of Mr

Hanson and those of Mr. Lindquist?

A. There are two Lindquists, I have forgotten

which one was involved in the case that was tried

yesterday.

Q. I think it was A. J. (H. A.) Lindquist. We
were talking about it yesterday.

A. What was the number of yesterday's case?

The COURT.—Well, if you don't remember say

so, and we will pass on.

A. I can tell in just a moment, your Honor. The

Lindquist is practically all high ground, with the

exception of about three acres of low land, which

gives it the proper drainage it should have for the

raising of chickens, and anything else up there that

the soil will produce. In this particular case we

have practically the west five acres would be no use

for anything unless it was hooked on to the other

piece, just as it is now.

Q. How far is the Hanson property from the

Lindquist property ?

A. It is probably a mile and a half. I am just

guessing at that.

Q. When did you make an examination of the

Hanson property? A. Yesterday afternoon.

Q. That was the first time you saw it?

A. Yes, sir.
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Q. How long were you there?

A. About twenty minutes. [60]

Q. Did you make any borings? A. No, sir.

Q. Did you examine the drainage other than as

your eye could catch the contour of the land?

A. Just with my eye.

Q. And from that examination of yesterday, you

fixed the value of $50 and $75 as you have stated, in

1921? A. Yes, sir.

Q. Did you take into consideration the adapt-

ability of that land for fruit raising ?

A. I did, yes.

Q. Do you or do you not?

A. I do, but I don't think it is fruit land.

Q. In fixing a value, you do not think that, do

you? A. No, sir, I do not.

Q. Do you take into consideration the reputation

in the community that the land has for the raising

of fruit, in fixing the value?

A. I take that into consideration, yes.

Q. What is that reputation?

A. I don't think it is a fruit section.

The COURT.—No, no. You are asked what the

reputation is, if you know it. Reputation is what

people say about a thing.

A. It is practically the same as this piece of

land. It is just a question of the typography of

the land.

Q. Do you know what reputation is?

A. One after the other.

Q. Reputation.
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A. Oh, I thought he said repetition.

Q. No, reputation. Have you talked with any-

body out there about it, or have you heard others

talk about it? [61]

A. I have not talked with anybody out there.

Mr. KELLY.—Q. Then you don't know what the

reputation of it was in 1921?

A. Not among the people out there, no.

Q. So you could not take that into consideration,

could you?

A. No. It is just my general knowledge gained

in the real estate business.

Q. Assuming that that land were adapted to the

successful raising of deciduous fruit, what would

you say that the value of it would be, say, in 1921 ?

A. Around $125 or $150 an acre.

Q. That would make some difference, then, in the

value, would it? A. Oh, yes.

Q. And that is true with that land in that com-

munity, generally, including the Lindquist land

which you examined just the other day?

A. If it was better land than fruit land, yes.

Q. If it were adapted to fruit land, it would have

a greater value? A. Yes.

Q. Yesterday morning, in the trial of the case of

H. A. Lindquist against this company, were you not

asked this question: "Assuming, Mr. Kerr, that this

land was adapted to the successful raising of de-

ciduous fruit, what would be its value?" or substan-

tially to that effect, to which you answered, "It
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would be the same, $75 an acre." Was that ques-

tion asked you, and did you make that answer 1

?

A. I made that answer, yes.

Redirect Examination.

Mr. McCUTCHEN.—Q. Do you care to explain

that, Mr. Kerr? [62]

A. I meant to convey that if that was the same

class of land as it is it would not make any differ-

ence, but, of course, if it was better land, and

adapted to fruit, etc., it would have a different

value.

TESTIMONY OF EMIL JOHNSON, FOR
PLAINTIFFS.

EMIL JOHNSON, a witness for plaintiffs, tes-

tified :

I bought land out in Rio Linda in 1923. I

planted trees, about sixty-five, in 1924. I cared for

them, cultivated, pruned and irrigated them. The

soil depth where they were planted was from six

inches to two and a half feet. The trees are doing

poor. Seventeen are dead, and the rest are in poor

condition. A few peach trees bore a little fruit,

but nothing to talk about. The trees grew probably

five feet high, and like that. Some spread out and

had lots of leaves on them, and some did not.

I have seen other people trying to plant trees.

The land is absolutely not adapted to fruit raising.

Cross-examination.

I went on my place shortly after I arrived here
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in 1923. I should say I am not quite a quarter of

a mile from Mr. Hanson's place. I did not know
AIi-. Hanson when he first came to the district; I

was not there. I did not later come to know Mr.

Hanson, and have not talked with him about the

country, the soil either, since 1923. I have talked

with him. I have not neighbored with him.

I have been a plaintiff in a lawsuit of similar

character to the one being tried, pending in this

court, and am contributing for the maintenance

of these actions, generally.

Redirect Examination.

My suit has been tried and I got my judgment.

[63]

TESTIMONY OF JOHN POSEHN, FOR DE-
FENDANT.

JOHN POSEHN, a witness called for defendant,

testified

:

I live in the Rio Linda district. I have ten acres.

I bought my land in 1923, unimproved. When I

moved on the land I planted a portion of it to fruit-

trees. I planted about forty trees, a family or-

chard. I have plums, peaches, figs, nectarines,

cherries, apricots, pears. The soil depth on my
place where I planted the orchard is a half a foot,

a foot and two feet. There was hard-pan under the

ground where I planted, and I blasted for all of

the trees. After I blasted the ground, it let the
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water through, and there was good drainage there

in the holes. The growth of the trees has been very-

good. I measured some twelve feet high, sixteen

feet wide, and about sixteen inches round over the

ground. The trees have plenty of leaves on them,

and look nice. All of the trees look good. I lost

two trees in the winter of 1926-27. There was so

much water there, and I should have drained it off.

That was the reason I lost the trees, it was my fault.

There was lots of rain that winter and the water

stood on top of the ground. When the two trees

died I took them out and replanted and have had

no trouble with the trees that I replanted. They

have grown well. I have all the fruit I need, and

there is some on the ground. All my trees are

young; they have not come into full bearing. I

have plenty of fruit for my family use and more

left on the ground. I think that land out there is

good land for fruit-trees.

I have some grape-vines. I am in the poultry

business ; have fifteen hundred chickens. The depth

of the soil where my grape-vines are is just about

the same as the depth of soil in the orchard. I did

not blast for the grape-vines. They grow very

good. I planted them in 1925, and I had a good

crop last year. The vines are good and strong, have

lots of leaves on them and lots of stems. I cut

(
[64] some Thompson Seedless, and there was sixty

pounds on one vine, and next to that was forty-five

pounds ; and I cut some Malagas that had forty-one

pounds. I have my own sugar scale, and I have
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twenty-two per cent sugar. The grapes are very

sweet. Some of them I irrigate, and some I do not,

and the ones that I do not irrigate are the sweetest.

I raise greens for my chickens. I have alfalfa,

Soudan grass, China cabbage and barley. They all

grow very well. I use fertilizer on the soil for the

greens, and I irrigate them. We have an over-

head irrigation which is very handy. Where ir-

rigated, the greens grow well.

My son, Robert, has a place right next to mine.

He has five acres, and he has about fourteen hun-

dred chickens. He has a family orchard of about

forty trees. I planted his trees, and they have

grown well. He has some fig trees which I

measured the other day and found them to be twelve

feet high, twenty inches round above the ground,

and loaded with figs. All of his trees bear well.

He also has some ornamental trees and shrubs

around his place. They all grow well; I planted

some ornamental trees, just like around this build-

ing. They are some thirty feet high and thirty

inches round over the ground. I planted them in

1924. We dug a well pit on Robert's place. There

is hard-pan about an inch or two inches in the pit

and under that some more hard stuff, but you can

pick it with a pick. When we took the material

out of the well pit, Robert spread it out on his

ground. It just goes like chalk. The pieces that

are about two inches, stay hard, but not the rest.

He has all the vegetables he wants on that land.
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(At this point pictures of both the witness' prop-

erty and that of his son, Robert, were received and

marked Defendant's Exhibit 6.) [65]

Cross-examination.

Two peach trees died on my place in the winter of

1926-27. It was my fault that they died, I should

have drained the rain water off.

The well pit that I dug was thirty-two feet deep

;

the hard-pan was two inches thick. I would not

call the material found below that two inches, hard-

pan.

Q. Below that was a substance very similar to

this, showing you Plaintiffs ' Exhibit 5 %

A. No, that is different stuff, that is too hard.

I could pick that material below the two inches

of hard-pan, but I blasted all the way to make

headway. I could pick it, but it would take a long

time.

I sold 1,072 pounds of grapes this fall, 1928.

That is all the fruit I ever sold from my place. I

bought some fruit last year, and some this year.

I do not patronize the vegetable man out there.

He does a fruit business, but not on my place.

Redirect Examination.

Last year I bought one pail of plums ; I had my
own, but a poor man came around and I thought

I would buy a pail from him. He had a different

kind of plums than mine. I bought one lug box of

peaches from Mrs. Fred Reaines, freestone peaches.
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I have not got them on my place, and I bought one

box. The kind of fruit I bought was the kind of

fruit that I do not have on my place.

Mr. LEWIS.—Q. You bought some grapes from

Archie Phelps, didn't you?

A. No, I have grapes to sell.

TESTIMONY OF LAMBERT HAGEL, FOR DE-
FENDANT.

LAMBERT HAGEL, a witness for the defendant,

testified

:

I own forty acres out in Rio Linda. I have

owned it a little [66] over five years. My land

was unimproved, at the time I purchased it. I

planted fifty-eight fruit-trees for family orchard.

I do not raise fruit commercially. Besides my
grapes, I am in the poultry business, having four-

teen hundred chickens. I have only been in the

poultry business the last three years.

I know the general district throughout Rio Linda

;

the principal industry out there is poultry.

The depth of the soil where I planted my fruit-

trees runs all the way from seven inches to twenty-

four inches. I blasted for the trees. There is

hard-pan for about an inch and a half and then

underneath that is a hard substance that goes on

down when it is dry. The soil underneath the hard-

pan is a little harder than the top soil, but it is

good soil.

I blasted my holes for the trees in the fall, and I
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left them standing open over the winter, and in the

spring I found one that did not have any drainage,

and I blasted that one again, and I planted all my
trees, and they have done well ever since. After

I blasted that one hole the second time, there was

plenty of drainage in that. The trees have made

a wonderful growth. I have two nectarine trees

planted on twelve inches of soil. The trunk on

those is six inches in diameter; they are about fif-

teen feet high, good and wide. I got about three

lug boxes full of nectarines to the tree, very big in

size and good in flavor. My cherry trees run all

the way from two and a half to three and a half

inches round the trunk, and all the way from twelve

to fifteen feet high, except one that is a little weaker

than the rest, All the rest of my trees are about

the same size.

The material taken from the holes when blasting

is done becomes just like ordinary soil on top. I

have a wonderful lawn from [67] that stuff.

For three different seasons I have worked in fruit

for experience in the foothills, in Auburn, New-

castle and Penryn. That is shallow soil up there,

and they have hard-pan, too, and there is nothing

but fruit up in that country.

I know Mr. Stern's orchard; I pass by there

practically every week. I have seen it grow and

know its condition. The Stern orchard was good

the first two years after he had it planted, but

since this sour sap went through the country, when

nearly everybody lost, some trees from sour sap,
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and, of course, since these trials have started,

they kind of neglected their place and have not

looked after it. They plow and disc it once in the

spring, but they do it after the moisture is gone

out of the ground. That is the way they have

worked it. It doesn't do any good to plow, disc

and harrow if you don't come in time and do it.

I would say that his orchard is in poor condition on

account of neglect.

I have twentjr-eight acres of vines planted. The

oldest are about three and one-half years old. I

planted from cuttings, and did not blast. The soil

depth in the vineyard varies all the way from six

inches up to thirty-two inches. The vines have

made a wonderful growth. None of them died. I

never put a drop of water on them since they were

planted. I cultivate as often as is necessary, and

I subsoil my land. I have been cultivating my land

eight times last summer, in order to keep the wind

out of it. Every time it cracks a little you put

a little soil over it. You have to keep it air-tight.

I find that I keep enough moisture in the soil to

feed the vines without irrigation. I have about

four acres of grapes hanging on the vines yet, and

the grapes are good and the vines are good. The

nine acres that I have will produce somewhere

around nine tons of grapes. I am figuring on about

nine tons when I have them all in, together with

what I have sold [68] already. That is this year.

That would be about a ton to the acre. The
vines are young and they were not pruned for a
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crop this spring. I pruned them for shape, and not

for crop. It will take another year before they

reach their full bearing. A ton to the acre for

those vines, considering their age and their prun-

ing is a very good production. I shipped some to

the Fruit Exchange, and the Government tested

them; they tested from twenty-two to twenty-four

per cent sugar. They are graded as No. 1.

In my opinion the soil on my place is adapted to

the raising of fruit, and I have no doubt that if a

man worked the same as I do out in that district,

he would get a good growth. Considering proper

preparation and care, I consider the land is adapted

to the raising of fruit. You have to care for your

fruit anywhere, even in the Newcastle district.

(Witness is shown picture of his vineyard.)

This was taken this year, and is a picture of a

vine in my vineyard. From one particular vine

last year, grown on six inches of soil, I took off

twenty pounds. The vine was two and a half years

old at that time. I will mention this, also, that

not every vine had that much, but some of the vines

had as much growth as this vine and no grapes on

them, and I also have some vines that had as high as

forty-five pounds.

(The said picture was received in evidence and

marked Defendant's Exhibit 7.)

Cross-examination.

I sold grapes from my place in 1927. I did not

ask the names of the parties to whom I sold. I
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sold between four and six tons. I sold them by the

lug. You call a lug box so much weight, and a man
comes and wants so many lugs, and that is what

we go by. In 1928, I sold about six and a half tons.

My business is poultry and commercial [69]

grape growing. I have bought raisin grapes, and

sold them on the vine. I bought a field of grapes

in 1927 and sold them to some of the neighbors.

There is John Brown, and Henry Brown, and

Henry Posehn, and Charley Beaver, and Charley

Wilder, here in Sacramento, and several more; I

didn't ask their names. Those parties are living

out in the district, except one, and one moved away.

The chief business out there is poultry. Whoever

wants to, or has to, works for wages elsewhere, but

I could not say that practically everybody has to

work out in order to make a living. I started with

four hundred dollars and now I have a property

there that is worth about $25,000, and it is all paid

for. This year I have received somewhere around

two hundred and fifty dollars from fruit. I can-

not expect to receive any more, because my place

is not in bearing yet. Three of the members of my
family are employed elsewhere. My wife works in

the cannery; my boys work out for wages. I have

not for the last three years. The poultry has been

my chief source of income.

I had a conversation with John V. Krai at his

place in December of 1927. I told him that he

should plant grapes on his place, that grapes is a

paying proposition. I told him the reason whv not
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to plant tree fruit was because there was an over-

production of tree fruit, and there was no market

for it. I did not say that tree fruit would not grow

on shallow hard-pan land such as was in Rio Linda,

or anything of the kind. I did not state that I had

not bought from the defendant company or that all

of those that had bought from it had been cheated.

I said nothing of the kind.

Q. Do you recall a conversation, again, at Mr.

Krai's house, in the latter part of November, 1927,

Mr. and Mrs. Perra being present, Mr. and Mrs.

Klein, and Mr. and Mrs. Krai, and did you not, in

response to a question by Mrs. Perra, at that time,

state that Rio Linda land was too shallow for tree

fruit raising? [70] A. Nothing of the kind.

Q. That it was foolish to plant tree fruit there,

and expect it to grow? A. Nothing of the kind.

I did not tell Mrs. Perra, at or about that time,

how I disposed of my grapes in 1927. I did not tell

her that I had made wine out of them, or anything

of the kind.

TESTIMONY OF F. E. UNSWORTH, FOR DE-
FENDANT.

F. E. UNSWORTH, a witness for defendant,

testified

:

I live out in Rio Linda district on the highway,

this side of the town site of Rio Linda. I have five

acres. I bought last October. A portion of my
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land is planted to fruit; mostly Tuscan peaches.

There is land in the orchard less than five feet in

depth, where the peach trees are planted, and as

shallow as thirty inches. I understand the trees are

about eight years old. They are still alive and

growing. They have made a very good growth.

I had a good crop off them this year. There was

no market for it. There were great big peaches,

very good quality and good flavor. I sold them

to anyone I could locally. I sold about a ton to one

party that came in there. I understood he was

going up north with them. There was a great

deal left on the trees and on the ground. Off of one

particular tree I got about five lug boxes. There are

forty to forty-five pounds to a lug box. That is a

very good production. I lived in California at the

time I bought ; I have lived in Sacramento County

for upwards of thirty years and am familiar with

the county. I consider the land where I am located,

adapted to the raising of fruit commercially. I

also raise flowers and ornamental plants and vines.

Everything seems to grow well.

(Picture of the witness' property was here re-

ceived in evidence and marked Defendant's Exhibit

8.) [71]

Cross-examination.

I am a meat-cutter by occupation. Prior to 1927

I had had no personal experience in raising fruit,

but I had seen lots of fruit. Since I have been out

in Rio Linda I have sold about one hundred dol-
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lars' worth of fruit from my place. That is from

three acres.

TESTIMONY OF H. F. BREMER, FOR DE-
FENDANT.

H. F. BREMER, a witness for defendant, testi-

fied:

I live in the Rio Linda district and am engaged in

the poultry business. I first purchased a piece of

property in Rio Linda in 1922. I bought eleven

and a fraction acres at that time, and planted some

fruit-trees. The depth of the soil where I planted

was about two and a half feet. I did not blast for

them right away, but after they were planted and

when the weather got dry; we planted the fruit-

trees in January and February, and blasted that

summer right beside the trees. That provided suffi-

cient moisture as nourishment for the trees and

ample drainage to take care of the winter water.

You have to irrigate in the summer. While I was

there the trees made a pretty good growth. I was

there about two years, then sold the place. Later

on I purchased another place half a mile east from

the place that I first owned. I was then engaged

in the poultry business and have been since. I have

2,500, and some baby chicks; about a thousand.

I have frequently seen the place that I first

owned; I pass by there going to and coming from

town, and I have also visited the place. I have ob-
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served the growth of the fruit-trees there. They

have made a pretty good growth. They have had

fruit on them. The trees were planted in 1923, five

years ago. There was a crop of fruit on those

young trees this year ; they produced pretty good. I

sampled the quality and flavor of the fruit and

found it to be good. The fruit [72] was also

good in size.

Where I now live I just planted a few trees. I

did not blast for them. The soil where I planted

them was two and one-half feet deep. I planted

them in the spring of 1926. I also planted some

last spring. They are still alive and have made

a pretty good growth. I consider the soil out there

adapted to the raising of fruit.

Q. Here is a picture. Is that a picture of the

place you formerly owned, showing fruit-trees and

other ornamental trees'? A. Yes.

(Whereupon said picture was received and

marked Defendant's Exhibit 9.)

Cross-examination.

My experience in fruit raising consists of at-

tending to fifty trees that I planted on the first

place out there, for a period over a year, and the

twelve trees that I now have, and what I have ob-

served. I have never sold any fruit. I never saw

a fruit man that comes out there to the district

selling fruit. I don't know a Mr. David.
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TESTIMONY OF LOUIE TURKELSON, FOR
DEFENDANT.

LOUIE TURKELSON, a witness for defendant,

testified

:

I live in Rio Linda on the highway, this side of

the town site of Rio Linda. I have forty acres.

I bought fifteen years ago and have been living there

ever since. Before I came to Rio Linda I was en-

gaged in the fruit business in Southern California.

I have lived in California for something around

thirty-five years. I was not an eastern purchaser.

A good portion of my property is planted to fruit-

trees. I have a commercial orchard. I have been

in the fruit business ever since I came here. I do

not raise poultry. In my orchard I have about

three and one-half acres of Bartlett pears. [73]

Some of those trees are planted on soil that is as

shallow as three and three and a half feet. The

trees on that soil are about thirteen years old.

They are still alive and in healthy condition. I

have had good pear crops; the quality and size of

the fruit is A-l; it grades up in the market good.

This year it was a medium crop, on account of the

weather in the blooming season, it rained, and the

bees could not pollenize, and the crop was very

light. I had a very heavy crop two years ago.

Two years ago I sold about seven hundred boxes,

and there were over three hundred boxes left on

the trees, because the packing-houses closed down

and we could not dispose of them. That was due to
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marketing conditions. I sold about 208 boxes this

year, and about a third of them were left on the

I ices. That, too, was due to marketing' conditions;

the market was glutted.

The soil where I am located is adapted to the com-

mercial raising of pears and other fruit. I have

about twenty-five acres of almonds, and the almond

trees are planted on soil as shallow as three or

three and a half feet. The trees on that shallow

soil are still alive. I have not had any great loss

of trees planted on that shallow soil, due to the soil

depth. The trees have borne real good. They are

about thirteen or fourteen years old. They are

good, strong trees. I could not tell just what the

tonnage of the crop was from the almond trees;

some years are heavier just like in anything else;

in the farming preposition some years you get

heavy crops, and some years light crops. It de-

pends on the season. My crops average up in

comparison with the production of almonds in other

parts of the country. I consider the soil where my
almond orchard is adapted to the commercial raising

of fruit.

I know the Unsworth place; have seen the or-

chard since it was planted. That ground was

blasted in the center of the tree rows. [74] There

is ample drainage provided where the ground is

blasted. I consider the soil where Mr. Unsworth 's

orchard is located on the blasted ground, adapted

to the commercial raising of fruit.

(Witness is shown picture.)
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That is a picture of my almond orchard. The

reason the trees have so few leaves on them is he-

cause in the fall when we harvest the almond crop

we knock them down with long poles into sheets,

and when we knock the almonds down the leaves

come down with them.

In the proper season, the trees are in full leafage,

and are good, strong-looking trees.

(Whereupon the said picture was received and

marked Defendant's Exhibit 10.)

Cross-examination.

I think the depth of the soil on the Unsworth

place is about the same as on mine. I think the

shallowest place on the Unsworth place is not quite

three feet. My best estimate of the average depth

of my soil would be five feet. If you blast, and if

you get the right man who is willing to work it, soil

of an average depth of 19 inches over hard-pan

is adaptable to the raising of deciduous fruits. You

have to blow through the surface hard-pan and hard

soil, it is kind of hard underneath. That generally

lets the water down. I have not had any experience

in blasting on my own place but I have seen it done

on Mr. Unsworth 's place and Mr. Fisher's place,

and places around the community.

Q. Would you consider soil on an average depth

of 19 inches especially adapted to the raising of

deciduous fruit? I would like to have you answer

that question "Yes" or "No."

A. It is pretty hard to answer it in one word. It
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depends on the man, as I said before, and if you

blast. [75]

Redirect Examination.

As far as the soil, itself, is concerned, it will pro-

duce.

TESTIMONY OF JAMES GEDDES, FOR DE-
FENDANT.

JAMES GEDDES, a witness for defendant, tes-

ted:

I have lived in Sacramento for thirty-five years.

I am familiar with the farming situation around

Sacramento and the suburban subdivisions, and

with the land situation in general. I have bought

and sold lands in Sacramento County and in the

Sacramento Valley. I have also been engaged in

the fruit business in Yolo County, both as a grower

and as a buyer, for a great many years, for the

canners. I bought fruit for the canners around

in the different orchards. I have bought land in

the Rio Linda Colony. I have owned land there

and sold it. I know the parcel of property in-

volved in this litigation.

I am well acquainted with the tract of land to

the north of the city, known as the Haggin Grant.

I knew that when it was under the control of the

J. B. Haggin interests, and I have known it from

the time it was sold by the Rancho Del Paso Com-
pany and subdivided and cut up. I have also

known the Rio Linda subdivision from the time
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that it was carved out from the larger tract, and

I have watched the development out there. The

reasonable market value of the Hanson property,

as of the 1st day of September, 1921, was about

$350 an acre.

I am pretty well acquainted with the soil con-

ditions throughout the Rio Linda Colony, as well

as on the Haggin Grant, generally. I know of the

existence of hard-pan all through that area, and

throughout Sacramento Comity. I have seen the

fruit growing districts in Sacramento County on

hard-pan lands. If the plaintiffs' land, lot 22, of

Subdivision 5, were properly planted [76] and

properly handled it would produce fruit. There

is plenty of evidence of it all around there. It

would produce fruit in commercial quantities.

Cross-examination.

It would be hard to produce fruit commercially

on such a small acreage. Most of the places are

five or ten acres. There are three places right in

the immediate vicinity of this place, the Melin

place, the Cottrell place, and the Reese place, that

are about as three nice looking young places as you

will see in the state, no matter where you go. Some

of those trees would be anywhere from six to eight

years old; some of them would be three or four

years old. I am basing my idea on the vigor and

the health of the trees, and their fine appearance. I

do not know the production of fruit there. I have

seen the fruit on the trees, which is very good.



vs. J. H. Hanson and Jennie B. Hanson. 87

(Testimony of James Geddes.)

I buy property a good deal for individuals and

for corporations. Sometimes I buy property for

myself. I have probably bought $75,000 or $100,-

000 of property at different times in the last eight

or ten years. A great deal of that property being

in Sacramento County. Some of the properties

have been conveyed to me, probably half of them.

1 bought property from 1914 to 1925; one or two

pieces were not recorded, they were held in my
name in escrow. I cannot answer offhand what

property was conveyed to me between the years

1914 and 1925, the conveyance of which was re-

corded in the County Recorder's office of this

county. That is a matter of record. If it is not

of record, that settles it; if it is of record it also

settles it the other way.

TESTIMONY OF E. E. AMBLAD, FOR DE-
FENDANT.

E. E. AMBLAD, a witness for defendant, testi-

fied:

In the month of September, 1921, I was the sales

manager of [77] the Sacramento Suburban

Fruit Lands Company, with my office and head-

quarters in Minneapolis. I was the representa-

tive of the company who dealt with Mr. J. H. Han-

son, in negotiating the sale of land. It would be

hard to estimate the number of meetings had with

Mr. Hanson prior to the time that he signed the

contract. I guess he was in my office a dozen

times. I never met him at his home. He intended



88 Sacramento Suburban Fruit Lands Co.

(Testimony of E. E. Amblad.)

going into the poultry business. We discussed

poultry very completely. We had a model of a

Lyding poultry-house in our office which was ex-

hibited to Mr. Hanson and explained to him. We
looked through it a number of times. It is known

as the Lyding system of operating in the poultry

business, as conducted here at Rio Linda. It illus-

trates the various appliances for labor saving, such

as the feeding system, and the general plan of con-

ducting the poultry business.

We did not maintain in our office a model of a

ten-acre commercial orchard. There was no dis-

cussion regarding the commercial orchard business

in Rio Linda. The only cost or discussion of an

orchard was in connection with the family orchard

around his house, a few trees for family use. We
never went into a discussion of a family orchard,

or any orchard, on the basis of commercial profit.

I did not discuss with him or propose to him the

putting in of poultry for an immediate income with

the plant to be scrapped when the fruit orchard

came into bearing. The main talk was with regard

to the poultry businesss as a course of immediate

income. Mr. Hanson and a number of other em-

ployees of the Ford plant, were intending to come

out here together, and later on these other men

came in, and between them all, they were discuss-

ing going into the poultry business in a general

way. That was a conversation with the entire

group.

I described the soil in a general way to Mr. Han-
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son. I told him about the hard-pan that under-

lies this district, in fact, I had a [78] sample of

it on my desk that I showed him, similar stuff as

has been exhibited here, and that it crumpled up.

It was used in the office right along, to exhibit the

nature of the hard-pan. I told him he would have

to consult our horticultural adviser, Mr. McNaugh-

ton, and that Mr. McNaughton would explain to

him what was necessary about the particular lot

that he might select when he came out here, in the

way of blasting, etc. That discussion was had be-

fore he signed his contract.

Cross-examination.

I am at present in the life insurance business,

employed by the Mutual Life Insurance Company

of New York City, in Minneapolis. I left the em-

ploy of the defendant corporation several months

ago. I was never in the employ of the Rio Linda

Poultry Farms, Inc., and know nothing about that

concern. I have never had any dealings with it

and have had nothing to do with it.

I told Mr. Hanson that the district, in general,

was adapted to the growing of the various fruits,

such as described in the booklet that he had. I

told him that the character of the soil would vary;

that one part of the district would be deeper soil,

and possibly different drainage; that over an area

of eight miles it varied, and that he would discover

those differences when he came out to select his

land. He selected a piece of land on which he made
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a payment back in Minnesota, but he bad the right

to exchange when he came out here. He had never

seen the lot he then selected. I did not tell him

that it was the choicest lot in the district. I did

not say that we had a very choice lot there for his

consideration, that we had picked out for him. We
had several lots in the office that the horticultural

adviser would recommend as good lots to sell off

the map to anybody wanting to buy them. This

was one of the lots. [79] I told him that it was a

good average lot, such as we would recommend

selling off the map. I did not tell him that the soil

was nineteen inches in depth, as an average, over

the lot. I did not say that this land was not es-

pecially adapted to the raising of deciduous fruits,

the land that he was buying. I told him that poul-

try was the principal thing that all the people in

the district were going into. We did not talk

about orcharding commercially. Later on if he

wanted to develop the balance of the tract, after

the establishment of a poultry business, and put it

into any kind of fruit, he might have an acre, or

two or three acres, and he could do like many others

were planning to do.

The number of acres of land that he would be

using in connection with his poultry business would

depend on how his capital would allow him to go

into the business. To begin with, he was just going

into the poultry business on a slight scale, and as

he got his money from these other properties he

would go into it on a larger scale, and he would use
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the balance of his land. He would not necessarily

have to use the entire ten-acre tract for poultry.

He might want to plant an acre or two in fruit.

Five or ten acres would be consumed as an average

in the poultry business; the plans are to cover the

whole ten acres. I absolutely did not calculate on

about eight acres being used in a commercial or-

chard business on this particular tract of land.

Redirect Examination.

I showed Mr. Hanson our price list, which as of

that time, was $275. The custom of the company

was, that the directors would get out a price all

through the colony eveiy so often, and the next

advance was to be probably a twenty-five dollar ad-

vance. That advance was to come late in the fall,

about November. The rise in price was made. I

did not tell him that the land was worth more than

we were [80] asking for it.

Recross-examination.

I did not tell him that it had increased in value

since the price was fixed at $275. I told him our

next price list was to be issued about November 1st,

and the price then would be three hundred dollars

an acre. The company had established price lists

which we had to operate by, and we could not vary

from them.

I showed Mr. Hanson the price list. That varied

in different districts, some place $250, some places

$275. We have various prices, according to lo-

cality. We did not discuss whether the land was

worth $275.



92 Sacramento Suburban Fruit Lands Co.

TESTIMONY OF ARTHUR MORLEY, FOR
DEFENDANT.

ARTHUR MORLEY, a witness for the defend-

ant, testified:

I live in what is known as the Arcade district,

about a mile south of the south line of Rio Linda.

My place is southeast of the Sacramento City

Park, the Del Paso Park; south of the Auburn

Boulevard. I have lived out there about eight

years. I have about seventeen acres and have

owned it about eight years. It is all planted to

fruit-trees. Most of it has been planted about ten

years. Nearly all of it was planted when I pur-

chased it. The general acreage depth of soil on my
place is about a foot and a half to three feet. The

ground was blasted where the trees were planted.

Where the ground is blasted there is sufficient

drainage provided for the trees. The character

and quality of the hard-pan there is about the same

as that in the Rio Linda district. I have seen that

hard-pan and substratum underneath the hard-pan

thrown out onto the ground by blasting. It disin-

tegrates and becomes soil after being exposed to the

air and the elements; it is nearly all gone within a

year, except possibly the very top layer of about

an inch thick; usually that takes [81] a little

longer to break up. When that hard material or

substratum breaks up it will grow plant life and

fruit-trees. There is nothing whatever that is det-

rimental to the growth of fruit in it. I think it is
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equally as good as the top soil. Things grow nice

and get on nice in it when it is planted. My trees,

in that character of soil, in blasted holes, have made

a very satisfactory growth. Generally speaking,

my orchard is in a good, healthy condition. I

ship, usually, about one thousand crates of plums.

That is off of about six acres. Then I have pears,

a few apricots, and some cherries and peaches.

The plums usually run about seventy or eighty

crates to the ton; about twenty-five pounds to the

crate. I usually ship about one thousand crates.

The quality of the fruit is No. 1. It goes under

the Blue Anchor Brand, of the California Fruit

Exchange, which is the highest quality that they

ship. I have had about seventeen or eighteen years

'

experience in the fruit growing business. During

that time I have had experience in the growing of

fruit on river bottom lands, on uplands, all over.

The majority of plums, peaches, and apricots, and

that variety of fruit are all grown on the uplands.

That is, the shipping varieties from here, and up

through Carmichael, Fair Oaks, El Dorado County,

Placer County, Newcastle, Penryn, Auburn, and

up through there. That land is all granite forma-

tion, and very shallow soil, lots of it. You find

very few olives, almonds and apricots and those

kinds of fruit on the river bottoms; they practi-

cally all grow on the uplands. The presence of

hard-pan, or the shallowness of the soil above the

hard-pan is not a detriment to the raising of fruit.

I have looked after the work of pruning and the
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picking of crops in season on places other than my
own. I find all the orchards have been blasted for.

Some of those orchards include: George Filcher

has twenty acres; Mr. Fletcher has twenty acres;

Mr. Wanzer has [82] thirty acres; Mr. JMissble

has ten acres; O. G. Hopkins has probably twenty

acres. Dr. June B. Harris has an orchard and

Owre Brothers have quite an orchard of peaches

and almonds. All of those orchards are on the

uplands and on hard-pan land of shallow soil,

blasted. Generally speaking where those orchards

have been cared for, their growth has been very

good and they have good crops every year. As to

the almonds, they had half a ton to the acre on some

orchards, which is a good crop. On Mr. Hopkins'

place, according to my estimate, I should think the

six year old prunes would go about a ton, dried,

to the acre, and he has about ten or twelve acres.

For that age of tree, that is very good production.

The trees in the Dr. Harris peach orchard were

heavily laden; they had a good crop. They were

breaking down from the load. The market for the

peaches was poor but the production was good.

I have been all through the Rio Linda district.

For a period of about thirty days, I was specially

employed by the Sacramento Suburban Fruit Lands

Company to make a general agricultural survey

of that district. In doing so, I observed the soil,

the depth, and the quality, and the character. It

is very similar in type to the soil on my side of

the ranch, and of a similar depth. Just about the
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same hard-pan conditions are prevalent. I think

the soil in Rio Linda is as good as ours. I think

you can raise fruit there as well as you can on

our land, and I know that fruit is raised success-

fully, commercially and profitably on our land.

I made a count of the number of trees and vines

that are now growing in the Rio Linda district.

The results were as follows: Almonds, 18,720;

olives, 9,370; peaches, 7,060; plums, 2,950; pears,

8,875; prunes, 6,040; figs 10,230; apricots, 1,550;

Walnuts, 490; cherries, 9,465; apples, 600; persim-

mons, 100. That is outside of the family orchards.

We estimated about twenty-five trees to the family

orchard, three hundred and twenty-five orchards;

that would make 8,100 trees. [83] The total

number of trees that I found growing in the Rio

Linda Colony came to 91,750, and the total number

of vines would be 100,900. The trees and vines re-

spond to care. Those that have been taken care of

were producing good crops, and the trees look very

good. Others had been neglected and of course

the trees were not doing so well. Pruning, irrigat-

ing, cultivating, all have to be done in the right

time, and properly, and if done on that type of soil,

the orchard will respond. That type of care will

pay. Where given this proper care the trees will

produce good crops commercially, which if the mar-

ket was normal, would be profitable.

I made some investigation to determine whether

or not root growth would penetrate into hard-pan

where blasted alongside of one plum tree and three
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olive trees. We dug down about four feet, and we

found that the roots were extended through the

subsoil underneath through the hard-pan. That

was the case with the plum tree, as well as with the

olive trees.

(Witness is shown pictures.)

Those are pictures taken of the excavation by the

side of the olive tree; the roots were not especially

posed for the purpose of taking the pictures, we

found them just that way. The pictures repre-

sented the situation absolutely as we found it.

(Whereupon the said pictures were received in

evidence and marked Defendant's Exhibit 11.)

Cross-examination.

For certain varieties of fruit I think the hard-

pan uplands are as good as river bottom lands. I

did not particularly have that idea in mind when

I went out to Rio Linda to make the survey. I

first formed that idea when I bought my place,

eight years ago, but I did not have it in mind in

making the examinations in Rio Linda. I was

employed by the Sacramento Suburban Fruit

Lands Company to go [84] out there and make

a survey of the fruit-trees ; that was about a month

or six weeks ago. Mr. O. W. Jarvis, who was for-

merly farm adviser here, and is an agricultural

expert, was also employed by the defendant com-

pany to accompany me on the investigating tour.

I went as a practical farmer. Mr. Jarvis was with

me during all of the investigating. We counted
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all the trees in the district. The biggest majority

of them were thriving- and productive down in the

creek bottoms, and where the soil was deep; some

of the creek bottoms and some of the deep lands

over where Mr. Unsworth and Mr. Turkelson are.

On the highlands we found that some trees had

been neglected and there were some very nice or-

chards up there. Generally speaking, you can tell

whether the trees that have been neglected were

doing well before the owner started to neglect them.

We have some pictures taken out there of an

olive orchard. I don't know who picked out the

olive orchard. Mr. Jarvis said that was where we

were going and I went with him, but I don't know

whether he picked it out or not. We did not choose

an olive orchard because we knew that olive roots

would penetrate places that other roots would not;

that was not the reason. It is not true that olive

roots are very fibrous and will go into crevices and

cracks that other roots will not.

We did not find out what the yield of that or-

chard had been. I don't know whether the orchard

had been paying. Olive trees live for hundreds of

years, but at ten years an olive tree should be in

bearing. The crop on these trees was small this

year; it was all over the Sacramento district; no

more in the Rio Linda district than anywhere else.

I think the orchard was owned by a Mr. Smith; he

was not there; the place showed lack of care.

[85]

In addition to my own seventeen acres, I super-
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intend the picking of the crops and the pruning

of about ninety acres of other property. One of

those places is the Wanzer place. I don't know

the soil depth on that property. I know it was all

blasted, and I know there is a lot of shallow soil

there.

I have referred to the O. G. Hopkins place, and

I know that Mr. Hopkins is a lawyer. I do not

know that he has never made any money off his

place. I know he has nice crops. I heard him tes-

tify and I heard him say that his place was profit-

able because of the exercise that he had gotten out

of it; I also know that he has produced profitable

crops there. I could not say that he has not made

any money out of it; I know it is a valuable prop-

erty now. I have not investigated any of these

places as to whether they made money off them.

We just look after the crop. I could not tell you

anything about whether Mr. Holmes just broke

even on his place. All I know about that is from

what I heard him testify.

TESTIMONY OF F. E. TWINING, FOR
DEFENDANT.

F. E. TWINING, a witness for defendant, testi-

fied:

I live in Fresno. I am an agricultural chemist

and have been engaged in agricultural work for

twenty-eight years. I have a laboratory for my
experimental work at Fresno. In the course of

the practice of my profession, during the last
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twenty-eight years I have made a pretty general

examination and investigation and analyses of the

soils and soil conditions up and down through the

San Joaquin and Sacramento valleys. I am fa-

miliar with them pretty generally throughout that

entire district. There are thousands of acres in

the Fresno district that are underlaid with hard-

pan, and where the soil is of shallow depth. Tree

fruits are being raised upon those shallow lands,

with hard-pan underlaying them, in the Fresno

district. [86] A great variety of fruit is being-

raised on that type of land; oranges, figs, olives,

principally, peaches and, of course, grapes. There

the lands are very shallow, within two and a half

feet of the surface, they are generally blasted.

I am acquainted with the Rio Linda section and

the hard-pan out there. There is considerable soil

in the Fresno area that is the same type of soil.

There is some in which the hard-pan is more dense

than that in the Rio Linda district, where there

is a harder hard-pan. Fresno is noted as a very

large grape-growing district. There is an im-

mense production of both raisin and table grapes

there, thousands of acres. I have seen very good

vineyards on a foot and a half and two and a half

feet of soil. I have known vineyards on two and
a half feet over twenty-five years of age and pro-

ducing in quantities. As a general thing the

ground is not blasted for the vineyards. On the

heavy hard-pan lands are the best flavored and
earliest maturing grapes, as a rule.
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I know of no rule among horticulturists or

fruit growers requiring a minimum of five feet of

soil necessary to the successful growing of fruit-

trees. Trees will grow on less than five feet of

soil; will live, and produce commercially.

I am familiar with -the fig district between

Madera and Fresno, the Faulkner fig orchards.

The soil throughout that orchard is all underlaid

with hard-pan. The soil depth runs from the sur-

face down to a few feet, and most of it is on shallow

depth. Practically all of those fig trees are blasted

for. The blasting provides ample drainage. The

trees have lived, thrived, grown and produced in

that shallow hard-pan soil, blasted.

I am familiar also with the Florin grape growing

district. That, too, is hard-pan shallow land. The

earliest maturing, the best quality and flavor grapes

in the Sacramento or San Joaquin valleys [87]

come from Florin. The soil is exceedingly shal-

low and hard-pan.

I am familiar with the fruit growing district

around Oroville. There is shallow hard-pan land

there. They raise fruit there. The Oroville olive

and orange crops are the best in the State, and

early in maturity. Those olives and oranges are

grown on hard-pan lands, shallow, depth and

blasted.

I know of some very fine peach orchards in

Sutter County on shallow land. I am not so sure

about its being blasted, but it is on hard-pan land,
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and some of it must be blasted. In my opinion,

considering these various districts that have been

spoken of, fruit can be grown commercially and

successfully on shallow hard-pan land.

I am familiar with the Rio Linda district; have

made between three and four hundred borings out

there, generally all over the district. I have also

made some chemical tests of the soil in that dis-

trict. I took some samples and made some chem-

ical analysis of the soil of the plaintiffs in this case.

My findings as to phosphoric acid and potash were

:

Phosphoric acid, total, .17, or 6,800 pounds per

acre-foot. Potash, .75, or 30,000 pounds per acre-

foot. From twenty-five to fifty pounds of phos-

phoric acid and from fifty to one hundred pounds

of potash is used by a crop of fruit from an acre

in a year's time. There is a sufficient quantity of

phosphoric acid and potash in that soil to last for

quite a number of years. I used in finding those

results, the method determining the total amount

present in the soil, known as the fusion method,

the only method that is recognized. It is one of

the tentative methods published in the proceedings

and book of official methods of the American Asso-

ciation of Agricultural Chemists. Some chemists

use the method of making a soil solution by acid,

but it has no official standing, at all, and is not rec-

ognized by any of the recent works on [88]

chemical analysis. That method was discarded by

the American Association of Agricultural Chem-
ists about twenty-five years ago. There is no stand-
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ard relation between the available chemical con-

tent and the total chemical content in soils. There

has been no method of determining exactly what

amount of it was available, that is, of potash or

phosphoric acid in a soil; therefore, we determine

the entire amount. We have certain methods of

determining to see the amount of water soluble for

certain purposes. The most you could determine

by the other method is simply to say how much is

water soluble and how much is acid soluble, and

the only safe method of determination is to deter-

mine the total.

I would say, in my opinion, that the Hanson

property is adapted to the commercial raising of

fruit. I have a sample of the hard-pan taken from

this property. I find the thickness of the hard-

pan structure varies. It stratifies. The thickness

of the first hard-pan, that is, the red, will vary

from a fraction of an inch to two or three inches.

The red sample is the top layer or the hard-pan

area. It will absorb water. The top is impervious

and must be broken up, but the main bulk of the

hard-pan will absorb water. The water will stand

on top of the impervious part. Only a very small

amount, a fraction of an inch, is impervious to

water. Underneath that it is a lighter color, from

a light red to a grey, and it is much softer. It

breaks up very easily. If the top layer of the

hard-pan is shattered by blasting, this sub-layer

will absorb water, and will permit sufficient absorp-

tion to provide drainage for a tree or plant planted
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in it. It will also retain that moisture to provide

moisture back for the plant. If broken by blast-

ing- and wet it will stay broken, and not re-cement

itself. If it is thrown out on the ground and ex-

posed to the air and the elements, it will then dis-

integrate; most of it over one winter, after a wet

season. [89] After disintegrating there is noth-

ing in this material that is detrimental to plant

life. It contains elements the same as the top

soil.

Q. I want to show you these two samples that

have been brought in by Mr. Davis as samples of

hard-pan taken from that property. Will you ex-

amine them and tell me what you can about them

in comparison with the sample that you brought?

A. This is some of the first hard-pan, the hard-

est.

Q. That is the top layer? A. Yes.

Q. And that streak that you see on top, there,

is that the impervious portion? A. Yes.

Q. Now, examine this. Is that still a part of the

top layer? A. This is probably under that.

Q. You are familiar with this material such as

I have just shown you, the lighter color material?

A. Yes.

Q. Will it disintegrate ? A. Yes.

Q. Will it form soil and support plant life?

A. Yes.

Mr. BUTLER.—These two samples brought in

by Mr. Twining are now offered in evidence.
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(Whereupon the same were received and marked

Defendant's Exhibit 12.)

Cross-examination.

I was never connected with the Faulkner Or-

chard Company, nor [90] ever employed by it.

That was a subdivision north of Fresno, and sold

principally to Fresno people. I would not term it

a colonization scheme.

We made an alkali survey of some of the lands

of the United States Farm Lands Company. I

suppose that was a colonization scheme.

The acid soluble method is not actually recog-

nized ; it is used by some chemists as a short method.

All of the principal recent works on chemical analy-

sis only give the official method.

I don't know Edwin G. Mahan; I know who he

is. If I am not mistaken, he wrote a short text-

book. I could not say if he is a professor of analy-

tical chemistry at Purdue University. I do not

know anyone by the name of Ralph H. Carr.

Those are names of small text-book writers, prob-

ably, written for school purposes. One of the prin-

cipal methods used by the principal laboratories,

is Scott's methods. I would not say that it is the

only one used. There are dozens of different text-

books. Mahan is a good teacher.

Q. I will show you the book, Mr. Twining, en-

titled "Quantitative Chemical Analysis," by the

two gentlemen mentioned, 1923, Copyrighted.

This is a second impression made in 1923. I
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imagine they simply gave some short methods in it.

It is not a book that is used generally. I would

not question that it is an authorative book.

Q. This says that chemical methods for studying

the soil may be considered under the following-

heads: (a) Complete analysis; (b) potential plant

food; (c) available plant food. Those are the three

heads, are they not?

A. Those are the three heads in there. We know

that the potential plant food may be all that is

present.

Q. You would not agree with that statement,

would you? A. No, I would not. [91]

Q. You would overrule it?

A. We are talking now of phosphoric acid and

potash. Of course, those two we would not call a

complete soil analysis. When they speak of po-

tential plant food they may mean only those par-

ticular elements present in the soil which are plant

foods.

Q. I will ask you if this statement is correct:

"This is separated by digesting the soil in hydro-

chloric acid at a constant boiling point, specific

gravity 1.115, containing about 23 per cent of

hydrochloric acid, using the ratio of one part of

soil to ten of acid, thus affecting the solution or

partial decomposition of soil minerals. This was

formerly the official method." Is that a correct

statement %

A. Formerly the official method.
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Q. Answer my question: Is that a correct state-

ment? A. That statement is correct.

Q. And that is the method of determining the

potential plant food: Is that true?

A. No, sir.

Q. Is there any other method? A. Yes.

Q. What?
A. If I were to take a soil and make a test of it

to ascertain the potential plant food, I would use

a basic method.

Q. And that would bring out all of the plant

food that was in rocks and gravel, and sand, and

everything else, wouldn't it, which the plant could

not reach? A. No.

Q. You are talking about some method other

than the one you used, are you not—that is what

you are talking about now, isn't it? [92]

A. Yes.

Q. What is that method?

A. It is a long and intricate method of taking

the various combinations of elements in the soil;

for instance, a particular soil like this is deficient

in lime; we would make a solution containing lime,

and see how much potash, phosphoric acid, or what-

ever it might be, would be displaced by that method

;

in other words, would become available to the plant.

WITNESS.—I would not say it surely was, but

I don't think the method just read was included

in Scott's work. I would not swear that it was not.

I cannot name other authorities on quantitative

analysis that this method has been left out of in
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recent years, but I can bring you at least a dozen

books, all of them authorities, and the very latest

publications, which do not mention the plant food

potential, analysis. Very few of them will men-

tion the potential plant food analysis. I don't

think that Scott mentions it; I don't think that

Griffin mentions it. I don't think you will find it

mentioned in the recent works of Lunny, or Lem-

merman, or any of those works.

The tests on this soil were made by me, I think,

nearly a year ago. I took the samples off the land

myself. I think Mr. McNaughton was with me on

that trip ; I would not say for sure.

I was by the Hanson property not very long ago

;

there is a house that I think faces east; there is

quite a lawn, or an alfalfa patch, or something in

front of it.

If it is blasted and properly broken up, so that

drainage is provided, the land out there would be

adapted to fruit raising. [93]

TESTIMONY OF IDA E. PERRA, FOR PLAIN-
TIFFS (IN REBUTTAL).

IDA E. PERRA, called for the plaintiffs in re-

buttal, testified:

I live out in Rio Linda. I know Lambert Hagel.

I remember being over at the Krai house in No-

vember, 1927, when Mr. and Mrs. Krai were pres-

ent, Mr. and Mrs. Klein were there, and my hus-

band and I. I had a conversation with Lambert

Hagel at that time, and he told me that the Rio
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Linda land was too shallow for tree fruit raising.

He said that it was foolish to plant trees there and

expect them to grow. He also told me that he used

his grapes to make wine.

Cross-examination.

My husband and I were plaintiffs in a lawsuit

of the same kind as is being tried to-day; our case

has been tried. We are contributing to a fund

maintaining these actions generally.

TESTIMONY OF JOHN V. KRAL, FOR
PLAINTIFFS (IN REBUTTAL).

JOHN V. KRAL, called for plaintiffs, in re-

buttal, testified:

I live out near Mr. Hagel. I remember having

a conversation with him in December, 1927, about

what I should plant on my land. He at that time

told me that it was useless to plant fruit-trees

there. He said that fruit-trees would not grow on

that shallow hard-pan. He also said that he did

not buy from the company, but that all those that

did buy from the company had been cheated.

Cross-examination.

Mr. Hagel told me at that time that he would not

advise me to plant the land to trees, but to plant

grapes and they would grow. I was kicking at the

price of the land, and he said, "Mr. Krai, don't

kick, it's no use, we all know that the company beat

us on the land, but the best way for you to do is
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to do the same like I did, spend [94] twenty-five

or fifty dollars more and plant some ornamental

trees and some shrubs and make the front of the

place look nice and wait until some easterner comes

and buys you out." He said, "I am figuring the

same way."

I am a plaintiff in a lawsuit pending in this court

of the same kind that is being tried to-day. That

conversation was had a short time before I com-

menced my action. I am also contributing to a

fund to maintain these actions generally.

TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFFS (RECALLED IN REBUT-
TAL).

HERBERT C. DAVIS, recalled for plaintiffs in

rebuttal, testified:

I am familiar with the cost of blasting lands for

planting trees in land similar to that in the Rio

Linda section. It amounts to sixty to seventy-five

cents a hole, and the variety of trees and the number

of acres regulates the cost per acre. Generally of

deciduous fruit there are eighty to one hundred

trees to the acre.

Mr. KELLY.—Q. Did you ever blast anything on

the Rio Linda Colony %

A. Not on the Rio Linda proper, just on ad-

jacent lands.

The cause was thereupon argued to the jury.

During the course of the argument counsel for the
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defendant admitted that defendant by its literature

had represented to plaintiffs that the piece of land

which they purchased was proven beyond a doubt

to be well adapted to the raising of fruit commer-

cially and that this representation had been made
for the purpose of inducing plaintiffs to buy the

land.

After the argument, the following occurred:

Mr. BUTLER.—Will you permit me to present

a motion for a directed verdict?

The COURT.—Yes, but it comes a little late.

The record will show the time the motion is made.

[95]

Mr. BUTLER.—Yes. I overlooked it. The de-

fendant moves the Court to direct the jury to ren-

der a verdict for the defendant on the following

grounds

:

(1) That the evidence is insufficient to show

that defendant deceived or defrauded plaintiffs in

the making of the contract referred to in plaintiffs'

complaint for the [96] purchase by plaintiffs

from defendant of land.

(2) That the evidence is insufficient to show that

defendant misrepresented the quality or character

of the land purchased by plaintiffs from defendant,

or the value thereof.

(3) That the evidence is insufficient to show that

the plaintiffs have been damaged b}^ any act on the

part of defendant.

(4) That the evidence shows affirmatively that

plaintiffs' cause of action is barred by the provi-

sions of Section 338, and of Subdivision 4 thereof.
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of the Code of Civil Procedure of the State of Cali-

fornia, and that the evidence is insufficient to show

that plaintiffs' cause of action is not barred by said

above-quoted provisions of said Section of said

Code.

(5) And also that plaintiffs have failed to prove

their cause of action.

The COURT.—The record will show the time at

which the motion is presented. The Court merely

observing that it believes that the evidence is suffi-

cient to call for a determination by the jury, and

the motion will be denied.

Mr. BUTLER.—Exception. [97]

Before the Court's charge to the jury, defendant

requested the following instructions

:

DEFENDANT'S INSTRUCTION No. 1.

You are instructed that in an action for relief

on the ground of fraud, such as this case, the plain-

tiffs must show that the fraud occurred within three

years of the commencement of their action for re-

lief, or if their action was commenced more than

three years after the fraud occurred, then they must

show, in order to maintain their suit, that they did

not discover they had been defrauded until a date

within three years of the time they commenced their

action.

With regard to this discovery of the facts con-

stituting the alleged fraud, you are instructed that

the plaintiffs will be presumed to have known what-

ever with reasonable diligence they might have as-



112 Sacramento Suburban Fruit Lands Co.

certained concerning the fraud of which they com-

plain.

You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your ver-

dict must be in favor of the defendant, unless the

plaintiffs have proven by a preponderance of the

evidence both that they did not discover the alleged

fraud within the period of three years before they

filed their action, and that they could not have dis-

covered it by the exercise of reasonable diligence,

three years before they commenced this suit. They

were not permitted to remain inactive after the

transaction was completed, but it was their duty to

exercise reasonable diligence to ascertain the truth

of the facts alleged to have been represented to

them. They are not excused from the making of

such discovery even if the plaintiffs in such action

remain silent. A claim by the plaintiffs of igno-

rance at one time of the alleged fraud, and of

knowledge at a time within three [98] years of

the commencement of their action, is not sufficient,

a party seeking to avoid the bar of the statute of

limitations in a suit upon fraud must show by a pre-

ponderance of the evidence not only that he was

ignorant of the fraud up to a date within three

years of the commencement of his action, but also

that he had used due diligence to detect the fraud

after it occurred and could not do so. If fraud

occurred in this case it was complete when plain-

tiffs contracted with defendant to buy land. Plain-

tiffs commenced their action on the 28th day of
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February, 1928; their contract with the defendant

for the purchase of its land was made in November,

1921. If you believe from a preponderance of the

evidence that the defendant committed a fraud upon

plaintiffs in the making of this contract, then be-

fore you can find a verdict in their favor, you must

also believe from a preponderance of the evidence

that they neither knew of the fraud, nor could,

with reasonable diligence, have discovered the fraud

before a date three years prior to the commence-

ment of their action, that is, before the 28th day of

February, 1925. If you believe from a preponder-

ance of the evidence that plaintiffs either knew of

the facts constituting the alleged fraud before Feb-

ruary 28th, 1925, or by reasonable diligence and

inquiry could have learned these facts before that

date, your verdict must be for the defendant.

DEFENDANT'S INSTRUCTION No. 2.

You are further instructed upon the matter of

plaintiffs' discovery of the alleged fraud that if

plaintiffs discovered that a material representation

concerning the land they bought was false, then they

were at once by that discovery presumed to have

knowledge of the truth or falsity of the remaining

representations, and must bring their action within

three years of the discovery of the falsity of any

material representation concerning the land. [99]

DEFENDANT'S INSTRUCTION No. 3.

You are instructed that plaintiffs cannot recover

in this action unless they were deceived by the al-



114 Sacramento Suburban Fruit Lands Co.

leged representations, for if the means of knowl-

edge are at hand, equally available to all parties,

and the subject of purchase is alike open to their

inspection, if the purchasers do not avail themselves

of these means and opportunities, they will not be

heard to say that they have been deceived, unless

they were induced by trick or misrepresentation of

defendant not to make such inspection.

DEPENDANT'S INSTRUCTION No. 4.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment or probability or expectation, or is vague and

indefinite in its terms, or is merely a loose, conjec-

tural or exaggerated statement, cannot be made

the basis of an action for deceit, though it may not

be true, for a party is not justified in placing reli-

ance upon such statement or representation.

DEFENDANT'S INSTRUCTION No. 5.

You are instructed that if the plaintiffs discov-

ered, or by the exercise of reasonable diligence

could have discovered the falsity of the alleged rep-

resentations as to value of the land they bought,

more than three years before they commenced their

action, then your verdict must be for the defendant.

[100]

CHARGE TO THE JURY.

The COURT. (Orally.)—Gentlemen of the Jury

:

You have heard the evidence and the arguments,

and now it is for the Court to deliver to you the



vs. J. H. Hanson and Jennie B. Hanson. 115

instructions. They are mainly to make you ac-

quainted with the law which applies to this case,

and in the light of which you will determine the

facts. Remember, you take the law from the Court,

but the facts, what witness to believe, what weight

to give to the testimony, what inferences to draw

from the circumstances, that is entirely your func-

tion, and when you have determined the facts by

your verdict we take them from you.

This is a civil action. Plaintiff alleges certain

matters for a cause of action against the defendant.

The defendant denies part of them, the material

and vital ones.

In a case of this sort, it is incumbent upon the

plaintiff to prove substantially what he alleges, by

the greater weight of the evidence, or he is not en-

titled to recover. I should say "they," because

there are two plaintiffs, husband and wife. The

defendant is not required to prove that plaintiff

has no case. At most, it is privileged to offset the

plaintiff's case, so far as it can, and go as far in

that direction as it sees fit. If, then, when you

come to consider all the evidence together, the

greater weight of it is not with the plaintiff, the

defendant will be entitled to your verdict. Remem-
ber, when I say that the burden is upon the plain-

tiff, it, after all, means simply this: You take into

consideration all the evidence, that in behalf of the

plaintiff, and that in behalf of the defendant, as

well, and, deterwmg where the truth is in it all, if

you then cannot say that the greater weight of it

is with the plaintiff, the defendant is entitled to the
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verdict. If the greater weight is with the plain-

tiffs, they are [101] entitled to the verdict. If

there is anything that makes in behalf of the plain-

tiffs in the defendant's case, you give the plaintiffs

the benefit of it; and if there is anything in the

plaintiffs' case that makes in behalf of the defend-

ant, you give the defendant the benefit of that.

The first thing to explain to you will be what is

meant by the greater weight of the evidence and

how you arrive at it. You may conceive the evi-

dence in two scales, all that makes for the benefit

of the plaintiffs in one, and all that makes for the

benefit of the defendant in the other, and unless

the plaintiffs' is the heavier, they are not entitled

to recover. If it is left, in your judgment, in equal

balance, or if the defendant's is heavier, the plain-

tiffs would not be entitled to recover, and the de-

fendant would be.

Now, in passing on the credibility of the witnesses

who have testified before you, you, of course, see

the witnesses before you; you observe their de-

meanor; you take note of the probable amount of

knowledge which they may have in respect to what

they testify, and you take note whether they are

testifying freely, frankly, fairly, or whether they

seem inclined to exaggerate or to avoid direct an-

swers, or to mislead you. The office of a witness

is solely to aid you to arrive at the truth; and it

is for you to determine how far these various wit-

nesses have fulfilled that office. You take note of

the unreasonableness of any witness' testimony, if

there is anything unreasonable in it. Reasonable-
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ness is a great test of truth. Whether the witness

contradicts himself, whether he is contradicted by

previous statements made by him elsewhere than

in court; if any such have been proven before you,

whether he is contradicted by other witnesses whom
you prefer to believe, or whether he is contradicted

by circumstances—it is an old saying in the law

that witnesses may testify falsely and circumstances

[102] may point unerringly to the truth. That

is undoubtedly so. You may, on occasion, prefer to

believe all the circumstances that surround the case,

rather than the testimony of some witness that,

in your judgment, conflicts with the circumstances,

and is unreasonable in light of them.

You take note of the interest of a witness in so

far as any appears. Of course, it is very clear that

the two plaintiffs have a large interest in this case.

You ask yourselves whether other witnesses, for

the plaintiffs as well as witnesses for the defendant,

have been inspired at all by the manner in which

they are aligned, by partisanship, to deviate from

the truth in presenting the facts as they represent

them to you.

There is a maxim of the law that witnesses are

presumed to speak the truth; but you may see in-

stant reason why you will not give them the benefit

of such presumption. You might see it in their

demeanor, in their manner of testifying, their inter-

est, or anything else that would affect your judg-

ment as to their credibility.

There is also another maxim of the law that if

any witness has testified falsely before you in any
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particular you have a right to and should distrust

all the balance of the testimony of that witness,

and, if your judgment approves, you may reject it

all, because, if you believe any witness has testified

falsely in one particular, if his oath has not held

him faithful to the truth in one particular, what

confidence can you have that it has in other par-

ticulars ?

Another rule of law is that one witness is suffi-

cient to prove any fact in issue in this case, pro-

vided he is worthy of credit, in your judgment, and

you give him credit accordingly. You may believe

one witness in preference to several on either side.

The number of witnesses is not vital. That is very

obvious. There [103] may be occasions when

you would prefer to believe one to several. But if

you believe that witnesses have equal opportunity

to know what they are talking about, and equal rec-

ollection of the facts, and equal honesty and accu-

racy in reporting them to you, then, of course, the

number of witnesses might well weigh heavier than

a single witness.

You are not obliged to believe that anything is

so simply because some witness swears it is so.

That is obvious. My predecessor in Montana, Judge

Knowles, used to illustrate that to the jury—it

might not be quite as striking in the case here, but

he would say this: "You are not obliged, Gentle-

men of the Jury, to believe a thing is so simply be-

cause some witness swears it is so. A witness may
take the stand and swear most solemnly that down
the street he saw an elephant climbing a telegraph
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pole; you are not obliged to believe that, even

though he offers to take you down and show you

the pole."

Now, of course, I don't say there is anything like

that in this case, and I simply mention that to you

by way of illustration. It is for you to weigh and

determine what witness speaks the truth, and how

far, and your determination is final. The same

method by which you determine the truthfulness of

men with whom you deal in daily life, just by that

same method you determine the truthfulness of the

witnesses here. The processes of reasoning and of

judgment which animate you in your business are

not changed because you are in the jury-box.

Whenever you have determined where lies the

greater weight of the evidence, or, rather, unless

you determine that the greater weight of the evi-

dence is with the plaintiffs, they are not entitled to

a verdict, but the defendants are.

Now, as to what the plaintiffs allege. They allege,

in substance, and the case has been tried on that

theory, taking the [104] opening statements, and

the course of the evidence, and the final arguments

of counsel—the plaintiffs complain that the defend-

ant, in selling them this land, represented to them

that it was well adapted to commercial orcharding.

That is a shorthand rendition of the allegations

charged. They also charge that it was represented

to them that the land was worth $275 an acre, that

is, it was worth $275 an acre or more. Those, or

either of them, one of them, at least, must be main-

tained by the greater weight of all the evidence,
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considered by you, or plaintiffs would not be en-

titled to a verdict.

Defendant denies that those representations were

made, or, rather, I think counsel in his final argu-

ment did admit that the representation as to the

adaptability of the land for commercial orcharding

was made, because it was in the book. He was fair

and frank with you to that extent.

The first rule of law is that the representations

must be proved before you by the greater weight

of the evidence. That is for you to determine.

First: The representation that the land was well

adapted to commercial orcharding, that is clearly

in the book, there is no dispute about that. Coun-

sel, in his final argument for the defense, admitted

that before you. But, aside from its being in the

book, Mr. Hanson testified that Mr. Amblad, the

agent of the defendant, made the same representa-

tion to him down in Minnesota, when he was selling

him the land. And the witness Amblad denied it.

It is for you to determine where the truth lies in

that respect. Which one is most probably telling

the truth before you, the plaintiff, who says that

Amblad told him the land was worth $275 an acre,

and was going up, and was really worth more 1

? Is

that to be taken as true? Or is Amblad 's denial

to be taken as true? Unless you find it is proven

before you by the greater weight of the evidence

—

and the only evidence is the plaintiffs' [105]

statement of it, except what you may gather from

the commendation of the lands in the defendant's

book—

y

0U would find for the defendant, unless you
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find that proven by the greater weight of the evi-

dence.

Then, if the representations were made, and that

in respect to the land being adapted to commercial

orcharding was made, the next rule of law is that it

must appear by the greater weight of the evidence

in the case that those representations, or at least

one of them, was false. That is the big question in

the case for you, Gentlemen of the Jury. Were

those representations, or either of them, false? In

asking yourself that, you take into consideration

all the evidence that both parties presented, remem-

bering that they must be proven false by the greater

weight of the evidence, or the plaintiffs are not en-

titled to recover.

Now, as to the adaptability of the land. Plain-

tiffs present their witnesses, several buyers from

the defendant on these Rio Linda lands. They lie

right out here some ten or twelve miles from the

city. They testify they tried to grow trees. They

tell you that for the first year or two they did very

well, and then that they began to show lack of

thrift, and died. They impute it to shallowness of

soil. Eighteen inches—less than that. I think the

plaintiffs' land, itself, is shown to be by the testi-

mony about nineteen inches in depth, if I remem-

ber Mr. Davis' testimony. On some it was less, and

on some it was more. They all agree that the gen-

eral character of the land, the depth of the soil and

the hard-pan is practically uniform, save and except

that in places there will be variations through local

causes of considerable consequence. These wit-
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nesses tell you that their trees died. They stated

that they gave their trees proper care. They im-

pute it to the shallowness of the soil. [106]

The plaintiff then presents Mr. Davis, who comes

before you as an expert, the same as the defendant

has its expert, Mr. Twining.

An expert is one who represents himself as hav-

ing special knowledge upon a subject which is not

open to ordinary observation, and requires study

and experiment ; then they come and testify to you,

and they even express opinions.

The rule in reference to experts is like that in ref-

erence to other witnesses. You are not obliged to

believe it is so simply because they swear it is so;

you are not obliged to accept their opinions. In so

far as you believe they have the necessary learning

and knowledge, and have honestly reported to you,

you give them respect and credit that far, and no

further.

Now, what do we find here about the experts?

We find the experts differing very much. Mr.

Davis says the soil is an average of nineteen inches

on plaintiffs' land, and it lacks the necessary food

elements vital to any vegetation, and particularly

for fruit—potash and phosphoric acid. He told

you the amount he found on his analysis. He told

you that his learning is, taught in the University of

California, and by authorities, that five feet of soil

is necessary for a successful orcharding enterprise.

You will remember, the question here is not

whether the land will grow trees, whether the land

will produce fruit; but the question here is whether
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it will grow them and produce fruit to that extent

that it will make a successful commercial enterprise.

A commercial orchard may be taken to be one that,

with reasonable care and labor, will produce such

reasonable crops for such a period of time that, at

reasonable markets, the whole enterprise, through-

out its career, will have returned a profit. That is

the same with any business. Any business must

liquidate the overhead. The orchard [107] will

not come into bearing, so the book says, before five

to ten years. That is perfectly obvious; we all

know that. So there is the expense up to that time.

The orchard must not only grow trees and grow

fruit, but it must grow the fruit long enough to pay

the expense of getting it up to the point of bearing,

and it must pay interest, and it must pay taxes, and

make a return that will represent a profit over its

life.

Mr. Davis says this land will not do it, the soil is

too shallow, it has not sufficient depth to furnish

the plant food, to afford drainage, and to conserve

moisture.

Mr. Davis says the hard-pan, being impervious to

water, is too deep to blast through it. Blasting the

hard-pan on this land, eighteen feet deep, will only

make a pothole, he says, which will not afford drain-

age, and that water will collect therein and drown

the roots of the trees, and the trees will die.

He tells you that in his practical experience at

Antelope, adjoining this land, seven years in a large

orchard, some 150 acres, he managed them, owned

them, and he proved it there. It is true he was



124 Sacramento Suburban Fruit Lands Co.

taught otherwise in school. But hope springs

eternal; youth is optimistic. Mr. Davis went out

and experimented to see if he could not overcome

what he was taught in school. He is wiser now.

He paid some $47,000, according to his statement, in

seven years, to prove that it was a failure on this

land adjoining Rio Linda, land three to four feet

deep, and underlaid with hard-pan.

Mr. Davis states to you his opinion that these

lands are not adapted to successful orcharding.

Now, the defendant resists that case. It presents

witnesses who also live out in the Rio Linda lands.

They tell you the time they have been there, what

trees they have grown, how well they have done,

what returns they have received, and express the

[108] opinion that it is adapted to commercial or-

charding. Some have been present and have grown

trees for quite awhile. Mr. Turkelson, for one. It

does develop that Mr. Turkelson 's land averages

five feet, some of it less, and some of it deeper, to

make up the average. They have told you the

amounts they raise for such time as they have men-

tioned to you. It will be for you to determine

whether that indicates evidence of commercial or-

charding, or not.

Mr. Morley has an orchard in Arcade, and knows

about other orchards. He tells you about his trees,

and about his crop this year and last year. Mr.

Morley told you how much he got for a year or two.

He did not say how much it cost him to raise those

crops. His evidence is before you in general terms,

to be given such weight as you think it is entitled to.



vs. J. H. Hanson and Jennie B. Hanson. 125

Mr. Twining testified as an expert for the defend-

ant. He tells you that he knows of orchards on

hard-pan land generally like this, shallow soil, in

Fresno, Merced, Oroville, and elsewhere, and that

when the soil is prepared by blasting, that then it

will be adapted to successful orcharding. He says

that to blast the hard-pan opens it up and the roots

can penetrate. Evidently, shallow soil is not

enough for successful orcharding. Mr. Twining

evidently agrees that far with Mr. Davis, because he

says it must be broken up by blasting. Where you

have not got five feet you proceed to make more by

blasting. You will remember, Gentlemen of the

Jury, that when these lands were represented to the

plaintiffs as well adapted to commercial orcharding,

it was represented that they were well adapted now
—not that they could be made well adapted if you

break up sufficient of the hard-pan by blasting.

You will remember that this blasting is somewhat

costly. Mr. Davis says that it will cost from 60

cents to 75 cents a hole to blast, and that there are

from 80 to 100 holes to the acre. That makes a

pretty big item. [109] The representation was

that the land is—not that the land can be adapted by

further exertions in the way of blasting.

Mr. Twining says this soil has more of those nec-

essary elements of potash and phosphoric acid than

Mr. Davis says, some five, six, or seven times more,

he finds ; or, to put it the other way, Mr. Davis finds

one-fifth, one-sixth, or one-seventh of what Mr.

Twining finds.

Mr. Twining seems to intimate, at least, that Mr.
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Davis' analysis and method is not accurate. It is a

method that was used but recently. Scientific

analysis is supposed to be accurate. Two and two

make four just as much this year as it did 100 years

ago. Scientific analysis accepted and recognized

twenty-five years ago ought to be considered pretty

good authority yet.

Mr. Twining says that official chemists have an-

other one now. Mr. Davis says that the American

Association of Chemists, which is not limited to the

few that work for the Government, recognize the

old test, as well as other tests. So it will be for you

to say whether Mr. Twining is a better authority

on these vital elements in the soil, or Mr. Davis, or

where the truth lies between them.

Mr. Twining further says that on this particular

land the hard-pan is not as hard as Mr. Davis says.

He says there is only two or three inches of real

hard-pan, the top of which is impervious to water,

and that can easily be broken by blasting, and that

below that the hard-pan is soft, and will disinte-

grate, and is just as good as the top soil.

Mr. Davis, however, says that his experience in

Antelope was that to throw this lower hard-pan up

on the surface, in four years it is still lying there in

the form of rock, and it has not disintegrated, like

Mr. Twining says, in his judgment, it will do.

Mr. Davis says the hard-pan is exposed in various

places [110] in the Rio Linda land, and, in spite

of that exposure, it has not disintegrated, at all.

There, again, you will determine which one you

will give the most credit to.
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Mr. Twining tells you that, in his judgment, this

land, by blasting, can be made to be and will be well

adapted to commercial orcharding.

So now, Gentlemen, it is for you to determine.

Does the greater weight of the evidence make it ap-

pear that the land is not well adapted to commercial

orcharding? If it does, the plaintiffs' case is thus

far made out.

And, as to the value of the lands, whether the

false representations which the plaintiffs charge

were made, and which Mr. Amblad, on behalf of the

defendant, denies were made. The plaintiffs' ex-

pert, Mr. Kerr, with twenty-odd years' experience

in dealing with lands in and about your city, says

those lands, in 1921—and you will remember that

that is the test, that is when the bargain was made

;

it is not now, it was in 1921—were worth $50 as to

one part and $75 as to another part, or an average

of $62.50.

Mr. Geddes, for the defendant, says that these

lands were worth $350 an acre. You heard the

arguments of both sides in respect to that. Which

is more reasonable, in the light of all the circum-

stances, as you know them? These men are ex-

pressing opinions. Whether they are both as well

qualified to express an opinion is for you. The

opinion of the witness is only deserving of weight

in so far as you believe the witness is qualified to

express it. It is for you to say in respect to these

witnesses how they can vary so much that evidently

both are not equally qualified, or both are not of

equal knowledge, or they both are not equally hon-
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est. It is for you to determine where the difficulty

is between them, and which you [111] will accept,

or whether you will strike a medium between them.

You are not obliged to take the judgment of either

of them. All the evidence is before you in respect

to all the circumstances, and from your general

knowledge you have a right to determine for your-

selves what the value of the land was. Unless it

appears by the greater weight of the evidence that

the lands were worth less than $275 an acre, the

plaintiffs are not entitled to recover anything. If

they were worth as much as he paid for them for

any purpose, he would not be damaged, and he

would not have any right to recover, here. If, how-

ever, you find by the greater weight of the evidence

the lands were worth less than $275 an acre in 1921,

the plaintiffs ' case is thus far made out, and we pro-

ceed to the next step—and that is a rule of law,

which says, that the defendant, even then, is not lia-

ble unless it knew one or the other of those repre-

sentations were false, if they were both made, or

should have known, was neglectful in not knowing,

or made them in a positive fashion, and it will not

be permitted to deny knowledge at this time. Re-

member, Gentlemen, that at that time the defend-

ant had had these lands for eight, or nine, or ten

years. Its book says that it sold the first tract out

there in 1912. It had been gathering settlers that

long on these lands. It had experts in its employ.

It speaks by its advertising. This book says so, Ex-

pert Horticulturist.

An expert horticulturist is one who knows, and
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whether or not it is adapted to successful commer-

cial orcharding. That is his business. It had other

experts. If it did not know it, why didn't it know?

If it was holding these lands out and taking people's

money for them on the representation that they

were adapted to successful orcharding, was it not

neglectful if it did not know? Furthermore, it as-

serts in the book—and I suppose, Gentlemen, this

famous letter is still here—it says in one letter,

which [112] it makes its own, and assumes to be

a letter, it is stated positively that it is proven be-

yond doubt the lands are well adapted to the rais-

ing of deciduous fruits commercially.

Positively, "proven beyond doubt"—there is

is nothing stronger than that, Gentlemen of the

Jury. As a matter of fact, nothing can be proven

beyond doubt. But that is a very positive assertion

in kind to impress, and, as counsel in his final argu-

ment for the defendant fairly admitted to you that

that book was put out to impress those whom they

wanted to buy the land. So when the defendant

says it is positively proven, it is bound to know the

condition of the land. If that representation is

false, that the land was well adapted to commercial

orcharding, the law imputes to them the knowledge,

and they are liable accordingly.

If you find by the greater weight of the evidence

that the defendant knew, or was negligent in not

knowing, or made that positive assertion—and it

did, then the plaintiffs' case is so far made out, and

you proceed to the next step.

It must appear by the greater weight of the evi-
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dence that the defendant intended the plaintiffs to

believe them, and that the plaintiffs relied on them

and were influenced by them. And counsel for the

defendant, in his final argument, frankly admitted

that that is what they did. That is only common
sense and plain reasoning. Anyone who says they

were not intending that would be assuming that you

were ignorant. What does anyone put out an ad-

vertisement for except to persuade people to believe

the statements made therein, and to persuade them

to buy? So that part of the plaintiffs' case is made

out.

Then there is another rule of law necessary in

plaintiffs' case, and that is, that it is necessary that

it appears by the greater weight of the evidence

before you that plaintiffs did believe [113] them

and rely upon them, and in whole or in part were

influenced and induced to buy the lands because of

them. Now, again, you apply your common sense

to that proposition. Why should he not believe the

representation in the book, and the representation

of Amblad, if Amblad made representations'? The

book is enough, so far as the adaptability of the land

to commercial orcharding is concerned. They were

down in Minnesota. They did not know anything

about California, California fruit lands, or fruits, or

how to raise them. He was a worker in the Ford

factory. He says he believed them. That sounds

reasonable and natural. The wife says she believed

them, also. He says that believing it, it influenced

him. He believed the representation the land was

well adapted to fruit farming, commercial orchard-
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ing, and believes it was worth $275 and more an

acre, and going up. The book says it is going up to

$3,000 an acre when the orchard is in bearing. On
the strength of that he says he bought it. If that

appears to be reasonable, and proved to you by the

greater weight of the evidence, their case is made

out. The law says that on the representations made

by one to induce another to buy, the inference can

be drawn that they did induce him to buy, that he

was influenced by it. On the other hand, if you do

not believe that those representations influenced the

plaintiffs to buy, if you do not, by the greater

weight of the evidence, find that they did influence

them to buy, then, of course, the plaintiff has no

case, because, no matter what false representations

are made, if they do not influence them, if they

are no inducement to make the bargain, they have

not damaged them. He made the purchase for

other reasons. They say they bought on the

strength of those representations. Thus, if you find

them proven, then the next question is, were the

plaintiffs damaged? That comes right back to the

question of the value of the land. [114]

If the land was worth as much as the plaintiffs

paid for it they did not lose anything, no matter

what the representations were. They got value

received. It is only when they did not get value re-

ceived that, in spite of any fraud, they have the

right to recover from the party who sold it to them.

If you find that it is proven by the greater weight

of the evidence that the land was worth less than

$275 an acre when the plaintiffs bought it in 1921,
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you give the plaintiffs, as their damage, the differ-

ence between what you find the lands worth at the

time and what they paid for them. By way of illus-

tration, and by way of illustration only, if you find

that they were worth $100 an acre, you would give

the plaintiffs $175 an acre. If you find that the

lands were worth $150 an acre, you would give the

plaintiffs $125 an acre. If you find that the lands

were worth $200 an acre, you would give the plain-

tiffs $75 an acre. In other words, you are just to

make them whole, if you find that they got less than

what they paid for.

But that is not quite all the case, Gentlemen of

the Jury. It appears that the plaintiffs purchased

this property away back in 1921, in November of

1921, They came out to see the place in October,

1922. The law is that one who has been defrauded

into buying land, as the plaintiffs say they were,

must bring their suit within three years after they

discover the fact that they have been defrauded, or

within three years after they discovered facts which

ought, in the judgment of the jury, to have put them

on notice, and which, had they pursued the inquiry

with diligence, would have made them acquainted

with the proof that they had been defrauded. That

will be for your determination. They came on the

land in 1922. The plaintiff had found out before he

came that there was hard-pan on the land. But, of

course, that is not alone the defendant's contention,

even to-day, the defendant insists that that hard-

pan is [115] no detriment to the land so far as

fruit growing is concerned. You can see that it is
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a matter not only of disputed opinion, but you must

settle the disputations between experts.

The plaintiff testified that he went to see Amblad

about what he had heard. He did not know what

hard-pan was. He had farmed to some extent,

back in Wisconsin, on a general farm. So he told

Mr. Amblad about it, and Mr. Amblad said to him,

"Yes, there is hard-pan there, but it is not detri-

mental to the raising of fruit." He says he be-

lieved Amblad. Amblad was the same party that

made the representations to him at the beginning of

the bargaining, was a representative of the com-

pany, and the plaintiff was still confident that they

were dealing fairly with him.

There is a presumption that all transactions are

fair and regular; but that presumption, however,

may be overcome by the circumstances disclosed in

the evidence before you. It is also true that fraud

is never presumed, but you may infer it from the

evidence and the circumstances before you. He
said—inferentially, at least, he had confidence in

the truth of this representation.

So he came out here in October, 1922, and he did

some work on the land, in the course of which he

struck the hard-pan in sinking holes. Finding it

there, he then said that it was hard on the surface,

and a little softer below. He developed it in his

well pit, and found it eighteen feet deep. Then

what did he do 1

? He took the advice of the book.

The book says, "Consult our expert horticulturist,

Mr. McNaughton." The plaintiff says he did go

to see Mr. McNaughton, and asked Mr. McNaughton
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if that was still all right for raising fruit on that

land. He says that Mr. McNaughton said, "Yes,

that is volcanic ash; it is a good thing it is there;

trees need that; if you blast it the roots will pene-

trate, and water and air will slack that hard-pan."

[116]

Again he says he believed it. When you ask

yourselves whether he did believe it, ask yourselves

why he shouldn't believe it? He still had confi-

dence in the fairness of the company. Mr. Mc-

Naughton was the company's trusted agent, to

whom the settlers were instructed to go. No one

would intimate, perhaps, that that was to keep him

from getting information elsewhere, but still that is

a circumstance which might well appear.

So he goes to the company's expert, and the com-

pany's expert quiets his suspicions, if he had any,

gives him reassurance that it was all true, that this

hard-pan was valuable, and necessary to contribute

to the growth and the productiveness of the trees.

He says he believed it. He made no further in-

quiry, he says. You ask yourselves whether a per-

son in his position ought to listen to every rumor

that might pass around, if there was any. He says

he heard none. He heard nothing derogatory to

the land until after the time when his suit would

be in time, February, 1925. He says, though, that

in 1925, having been living on the land, but always

working in town, himself—you have a right to

bear that in mind, Gentlemen—he says that in

1925 he proceeded to plant trees. He planted some

also in 1926—no, in 1925. The first year he says



vs. J. H. Hanson and Jennie B. Hanson. 135

they did well. That carried him over the time,

Gentlemen of the Jury, when his suit would be in

time. He says two or three died the next year,

several the next year, and several more the next

year, and now they don't look so good. He says

that until that time he had no reason to believe the

soil was too shallow, and would not grow deciduous

fruit commercially. Deciduous fruits are those

that lose their leaves every year. He says he did

not find out that these representations made to him

were false until after February, 1925. His wife

says the same thing. If you find by the greater

weight of the evidence that that is made out, his

suit is in time, [117] and he is entitled to recover

at your hands. He was only required to make in-

quiry when his suspicions were aroused; and if

the company's representative allayed his suspicions,

and there is no denial that Mr. McNaughton said

that—McNaughton has not been called to deny it;

so, as I say, if that was a suspicion, and if the com-

pany allayed his suspicion, that excuses him for the

time being from any further diligence on his part to

attempt to prove it false, unless you believe that

a prudent man would not have given it any credence

whatever. Remember that a person who thus buys,

where it seems to be a matter of expert knowledge,

remember that the defendant is still maintaining

that the land is adapted to commercial orcharding,

and this expert of the defendant, also. The party

buying the land does not have to go out and hire

experts to see if he can prove that that which
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was represented to him was false, and on the

strength of which he bought the land.

So, Gentlemen of the Jury, if you believe these

elements of the plaintiffs' case proven by the evi-

dence before you by the greater weight of it, they

are entitled to recover, and you will find for them

accordingly.

There was one more item of damage. The land

represented to be adapted to commercial orchard-

ing, growing deciduous fruit-trees, the plaintiff

tried it out. He says he spent $45 for planting

the trees, and $40 in cultivating them before he

discovered it was no use, that the trees did not

flourish. He would be entitled to whatever he thus

reasonably expended. The rule is that if one party

sells to another something, and represents it to

be adapted to a special use, or a special purpose,

and if that representation is false, as I have here-

tofore explained it to you, whatever money is rea-

sonably spent in attempting to put it to that use

may be recovered.

When you retire to your jury-room, Gentlemen,

you will [118] select one of your number fore-

man and proceed to arrive at a verdict.

Exceptions for plaintiffs?

Mr. McCUTCHEN.—None.
The COURT.—For defendant?

Mr. BUTLER.—We except to the instruction

upon the subject of representation claimed to have

been made to plaintiff by defendant, both as to

the growing of fruit, and the question of value.

An exception to the instruction on the question
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of false representation and knowledge of the falsity

on the part of the defendant.

We save an exception to the Court's instruction

upon the definition of a commercial orchard.

We also except to the instruction regarding the

question of belief on the part of the plaintiff, and

reliance thereon.

Also to the instruction regarding the present

adaptability of the soil.

Also an exception to the instruction concerning

the question of the date of discovery under the

statute of limitations.

We also except to the failure of the Court to

give defendant's proposed exception No. 1, upon

the matter of the statute of limitations.

We also except to the failure of the Court to give

defendant's proposed instruction No. 2, concern-

ing the effect of the discovery by plaintiff of the

falsity of material representations.

We also except to the failure of the Court to give

defendant's proposed instruction No. 4, concern-

ing distinctions between representations and mat-

ters of opinion.

We also except to the failure of the Court to give

defendant's proposed instruction No. 5, concern-

ing the effect of plaintiffs having been able, by rea-

sonable diligence, to discover [119] the alleged

falsity of representations as to value.

We also except to the instruction that the defend-

ant, by its booklet, represented plaintiffs' land to

be well adapted to the growing of deciduous fruit

commercially. And also to the instruction that the
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statements in the defendant's literature apply to

the land purchased by plaintiffs.

The COURT.—Gentlemen of the Jury, it is late,

and I will be leaving the building. You will pro-

ceed to deliberate and arrive at a verdict. When
you have thus arrived at a verdict, your foreman

will sign it, seal it, and put it in an envelope, and

keep it in his pocket, and you may disperse to your

homes, returning to court to-morrow morning at

ten o'clock to report your verdict. You will, re-

member, of course, to keep secret whatever conclu-

sion you have arrived at. And remember, Gentle-

men, you do not separate until you have arrived

at a verdict.

(Thereupon the jury retired, and subsequently

returned into court and rendered a verdict in favor

of the plaintiffs and against the defendant, and as-

sessed the damages in the sum of $2,000.00.)

Defendant proposes the foregoing as its bill of

exceptions on appeal from the judgment in said

cause, and prays that it be allowed and settled as

such.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND,
EDWARD P. KELLY,

Attorneys for Defendant and Appellant.

Dated: November 27th, 1928. [120]
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CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

Inasmuch as the rulings and exceptions specified

in the foregoing bill of exceptions do not appear

in the record of said cause, I, , Judge of

the District Court, upon the stipulation of the par-

ties, have settled and signed the said bill, and have

ordered that the same with amendments accepted

and allowed, be made a part of the record of the

said cause, this 20 day of Dec, 1928.

BOURQUIN,
Judge.

[Endorsed] : Filed Dec. 2T7, 1928. [121]

[Title of Court and Cause.]

PROPOSED AMENDMENTS TO PROPOSED
BILL OF EXCEPTIONS.

Come now the plaintiffs and propose that de-

fendant's proposed bill of exceptions be amended

as follows:

1. Page 48, line 22, in place of "a quantitative"

insert "an authoritative."

2. Page 52, line 20, insert the following: "The

cause was thereupon argued to the jury. During

the course of the argument counsel for the defend-

ant admitted that defendant by its literature had

represented to plaintiffs that the piece of land

which they purchased was proven beyond a doubt
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to be well adapted to the raising of fruit commer-

cially and that this representation had been made

for the purpose of inducing plaintiffs to buy the

land."

(Allowed. See charge unquestioned.

—

BOURQUIN, J.)

3. Page 67, line 15, after "Kerr" insert "with"

and after "odd" insert "years."

4. Page 69, line 1, after "stated" insert "posi-

tively" and strike out the same word in line 2,

page 69.

5. Page 69, line 4, take the word "positively"

out of quotation marks and insert after it a comma.

6. Page 73, line 5, correct "entrusted" to read

"instructed" and "indicate" to read "intimate."

[122]

Dated: December 3, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

Due service and receipt of a copy of the within

proposed amendments to proposed bill of excep-

tions is hereby admitted this 3d day of December,

1928.

EDWARD P. KELLY,
BUTLER, VAN DYKE & DESMOND,

Attorneys for Defendant.

[Endorsed] : Filed Dec. 5, 1928. [123]
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[Title of Court and Cause.]

NOTICE OF REJECTION OF PROPOSED
AMENDMENT TO PROPOSED BILL OF
EXCEPTIONS.

To the Above-named Plaintiffs, and to Messrs.

Ralph H. Lewis and George E. MeCutchen,

Attorneys for Said Plaintiffs:

PLEASE TAKE NOTICE : That defendant does

not accept your proposed amendment No. 2 to its

proposed bill of exceptions.

That proposed amendments, numbers 1, 3, 4, 5

and 6 are accepted.

Dated: December 6, 1928.

ARTHUR C. HUSTON,
E. P. KELLY,

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Service hereof is hereby admitted and receipt of

copy acknowledged this 17th day of December,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Dec 18, 1928. [124]
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[Title of Court and Cause.]

STIPULATION WAIVING NOTICE OF PRES-
ENTATION OF PROPOSED BILL OF
EXCEPTIONS.

IT IS HEREBY STIPULATED that defend-

ant's proposed bill of exceptions in the above-en-

titled cause, with plaintiffs' proposed amendments

thereto, and defendant's notice of rejection thereof,

except as to the proposed amendments which have

been accepted, may be presented to Hon. George

M. Bourquin, who presided at the trial of the

above cause, for settlement, without further notice

or argument.

Dated: December 8th, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

ARTHUR C. HUSTON,
E. P. KELLY,

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

[Endorsed] : Dec. 18, 1928. [125]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FOR SU-

PERSEDEAS AND COST BOND.

On the filing by defendant of a petition for ap-

peal, with assignment of errors, and on motion of
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defendant, by its attorneys, IT IS HEREBY OR-
DERED:

That an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the judg-

ment heretofore rendered and entered herein be,

and the same is hereby, allowed.

AND IT IS FURTHER ORDERED that upon

the giving by defendant of a good and sufficient

bond, in the sum of Four Thousand ($4,000.00)

Dollars, and conditioned as required by law, and

the rules of this court, all further proceedings in

the said court may be suspended and stayed until

the final determination of said appeal by the United

States Circuit Court of Appeals or by the Supreme

Court of the United States upon a petition for writ

of certiorari.

IT IS FURTHER ORDERED that the amount

of cost bond on said appeal be, and it hereby is,

fixed in the sum of Two Hundred Fifty ($250.00)

Dollars, conditioned as required by law and the

rules of this court.

The supersedeas and cost bond may be embraced

in one document.

A. F. ST. SURE,
United States District Judge.

Dated: December 5th, 1928. [126]

Service hereof is hereby admitted and receipt of

copy acknowledged this 7th day of December, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Dec. 7, 1928. [127]
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[Title of Court and Cause.]

SUPERSEDEAS BOND AND COST BOND ON
APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Sacramento Suburban Fruit Lands Com-

pany, a corporation organized and existing under

the laws of the State of Minnesota, as principal,

and Standard Accident Insurance Company, a cor-

poration organized and existing under the laws of

the State of Michigan, and authorized under the

laws of the State of California and the above-en-

titled District, to act as sole surety on undertak-

ings of this character, as surety, are held and firmly

bound unto J. H. Hanson and Jennie B. Hanson,

the above-entitled plaintiffs, in the full and just sum
of Four Thousand Two Hundred Fifty ($4,250)

Dollars, to be paid to the said J. H. Hanson and

Jennie B. Hanson, their attorneys, executors, ad-

ministrators or assigns; to which payment, well

and truly to be made, we bind ourselves, our suc-

cessors and assigns, jointly and severally, by these

presents.

Sealed with our seals and dated this 8th day of

December, 1928.

WHEREAS, lately at a District Court of the

United States [128] for the Northern District of

California, Northern Division, Second Division

thereof, in a suit pending in said court between

said J. H. Hanson and Jennie B. Hanson, as plain-

tiffs, and Sacramento Suburban Fruit Lands Com-
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pany, as defendant, a judgment was rendered

against the said Sacramento Suburban Fruit Lands

Company in the sum of Two Thousand ($2,000.00)

Dollars, and in the further sum of eosts amounting

to $33.10, and the defendant having been allowed

an appeal from the judgment to the United States

Circuit Court of Appeals for the Ninth Circuit;

and the Court having made an order for super-

sedeas staying all proceedings in the District Court

pending final determination of said appeal, pro-

vided the defendant give a bond in the sum of Four

Thousand ($4,000.00) Dollars, conditioned accord-

ing to law; and the Court having fixed the amount

of cost bond on said appeal in the sum of Two

Hundred Fifty ($250.00) Dollars; and the Court

having ordered that the supersedeas bond and bond

for costs might be combined and embraced in one

document,

—

NOW, THEREFORE, the condition of the above

obligation is such that if the said Sacramento Sub-

urban Fruit Lands Company shall prosecute its said

appeal to effect, and answer all damages and costs

if it fail to make its plea good, then the above ob-

ligation to be void; else to remain in full force and

virtue.

AND IT IS FURTHER EXPRESSLY
AGREED by said surety that in case of a breach of

any condition hereof, the above-entitled court may,

upon notice to said surety of not less than ten (10)

days, proceed summarily in the action in which this

bond is given to ascertain the amount which said

surety is bound to pay on account of such breach,
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and to render judgment therefor against it and to

award execution therefor. [129]

IN WITNESS WHEREOF, said principal and

surety have executed this undertaking, attesting

such execution by their respective seals, all on this,

the 8th day of December, 1928.

SACRAMENTO SUBURBAN FRUIT
LANDS COMPANY, a Corporation.

[Seal] By A. E. WEST.
STANDARD ACCIDENT INSURANCE
COMPANY, a Corporation.

[Seal] By J. W. S. BUTLER,
Attorney-in-fact.

State of California,

County of Sacramento,—ss.

On this 8th day of December, 1928, before me,

a notary public in and for the county of Sacramento,

State of California, personally appeared J. W. S.

Butler, known to me to be the person whose name

is subscribed to the within instrument as the at-

torney-in-fact of Standard Accident Insurance

Company, and he acknowledged to me that he sub-

scribed the name of Standard Accident Insurance

Company thereto, as principal, and his own name

as the attorney-in-fact.

[Seal] GERALD M. DESMOND,
Notary Public in and for the County of Sacramento,

State of California.

Form of bond and sufficiency of sureties ap-

proved.
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Dated: Dec. 11, 1928.

A. F. ST. SURE,
Judge.

[Endorsed] : Filed Dec. 12, 1928. [130]

[Title of Court and Cause.]

ORDER TRANSMITTING EXHIBITS.

It appearing to the Court that the exhibits of

plaintiffs and defendant, except the perishable ex-

hibits and samples of hard-pan, should be inspected

by the United States Circuit Court of Appeals for

the Ninth Circuit in their original form,

—

IT IS HEREBY ORDERED that said exhibits,

except the perishable exhibits and samples of hard-

pan, be transmitted by the Clerk of this court to the

United States Circuit Court of Appeals for the

Ninth Circuit in original form, with the bill of ex-

ceptions, and need not be printed as part of the

record herein.

Dated: January 14th, 1929.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed Jan. 14, 1929. [131]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To the Clerk of Said Court:

Sir: Please prepare a record on appeal contain-
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ing true copies of the following papers in the above-

entitled action:

1. Order removing said cause from the Superior

Court of the State of California to the

District Court of the United States.

2. Complaint.

3. Demurrer to complaint.

4. Order overruling demurrer.

5. Answer.

6. Minutes of trial.

7. Verdict of the jury.

8. Judgment.

9. Petition for appeal.

10. Assignment of errors.

11. Bill of exceptions.

12. Proposed amendments to bill of exceptions.

13. Notice of rejection of proposed amendments.

14. Stipulation waiving notice of presentation of

bill of exceptions.

15. Order allowing appeal.

16. Citation.

17. Supersedeas and cost bond.

18. Order transmitting exhibits.

19. Praecipe for transcript.

20. Amended complaint.

21. Demurrer to amended complaint.

22. Order overruling demurrer to amended com-

plaint.

J. W. S. BUTLER,
BUTLER, VAN DYKE & DESMOND,

EDWARD P. KELLY,
Attorneys for Defendant and Appellant. [132]
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Service hereof is hereby admitted and receipt of

copy acknowledged this 22 day of January, 1929.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Plaintiffs.

[Endorsed] : Filed Jan. 22, 1929. [133]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 133

pages, numbered from 1 to 133, inclusive, contain

a full, true and correct transcript of certain records

and proceedings in the case of J. H. Hanson et al.

vs. Sacramento Suburban Fruit Lands Co., No. 475

—Law, as the same now remain on file and of

record in this office ; said transcript having been pre-

pared pursuant to and in accordance with the prae-

cipe for transcript on appeal, copy of which is em-

bodied herein.

I further certify that the cost of preparing and

certifying the foregoing transcript on appeal is

the sum of Fifty-five and 25/100 ($55.25) Dollars,

and that the same has been paid to me by the at-

torne3rs for the appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF, I have hereunto set
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my hand and affixed the seal of said District Court,

this 1st day of Feb., A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [134]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to J. H. Han-

son and Jennie B. Hanson, Appellees, GREET-
ING:

YOU ARE HEREBY CITED AND AD-
MONISHED to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit,

to be holden at the city of San Francisco, in the

State of California, within thirty days from the

date hereof pursuant to an order allowing an ap-

peal, of record in the Clerk's office of the United

States District Court for the Northern District of

California, wherein Sacramento Suburban Fruit

Lands Company, a corporation, is appellant and

you are appellees, to show cause, if any there be,

why the decree rendered against the said appellant,

as in the said order allowing appeal mentioned,

should not be corrected, and why speedy justice

should not be done to the parties in that behalf.

Dated : This 5th day of December, A. D. 1928.

A. F. ST. SURE,
United States District Judge. [135]
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Due service of within citation is hereby admitted

this 7th day of December, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Appellees.

Citation on Appeal. Filed Dec. 7, 1928.

[Endorsed] : No. 5705. United States Circuit

Court of Appeals for the Ninth Circuit. Sacra-

mento Suburban Fruit Lands Company, a Cor-

poration, Appellant, vs. J. H. Hanson and Jennie

B. Hanson, Appellees. Transcript of Record.

Upon Appeal from the United States District Court

for the Northern District of California, Northern

Division.

Filed February 2, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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Hanson,
Appellees.

BRIEF FOR APPELLANT.

STATEMENT OF THE CASE.

This is an action in fraud. Appellees by their com-

plaint, which appears on pages 1 to 7 and pages 10 to

13 of the Transcript, allege that when the cause of

action arose they were residents of the State of Min-

nesota, wholly unfamiliar with California farm and

fruit lands; that to induce them to purchase land

from appellant it falsely and fraudulently represented

to them that all of the ten acre tracts of land in Sac-

ramento, California, then being sold by it were of the

fair and reasonable value of two hundred seventy-five

($275.00) dollars per acre, and that all of the land

thereof was rich and fertile, capable of producing



all sorts of farm crops and products, entirely free

from all conditions and things injurious or harmful

to the growth of fruit trees, perfectly adapted to the

raising of fruits of all kinds in commercial quantities,

capable of producing large crops of any kind of de-

ciduous fruit planted thereon, and that such crops

would be of the finest quality ; that these same repre-

sentations were made in respect of lot number twenty-

two (22) of Rio Linda Subdivision No. five (5), one

of the tracts of land above mentioned; that, relying

upon these representations, both as to quality and as

to value, they purchased said lot, consisting of ten

acres of land at the price of two hundred seventy-five

($275.00) dollars per acre; that it was actually worth

but fifty ($50.00) dollars per acre, and that the repre-

sentations above stated as to the quality of the land

were all false; that upon these representations they

purchased the land on November 1, 1921 ; that in reli-

ance upon the representations they expended certain

money for improvements ; that this money was largely

lost because of the falsity of the representations; that

appellant should be subjected to punitive damages,

and the complaint concluded with the prayer for judg-

ment in the sum of approximately ten thousand ($10,-

000.00) dollars.

The action was filed February 29, 1928, six years

and four months after the cause of action arose. To
meet the apparent difficulty that the cause of action

was barred by the statute of limitations when filed,

appellees allege: "that plaintiffs did not discover the

falsity of said representations or any of them until

about the month of February, 1928."



A demurrer was interposed to this pleading and

tin' same was sustained. Whereupon appellees filed an

amendment to their complaint, designed to meet the

objection that the cause of action was barred. By
that pleading, which appears <>n pages 10 to 13 of the

transcript, they alleged in substance as follows: That

all the lands adjoining the lands purchased by appel-

lees had been sold by appellant to persons formerly

residing at points distant from California : that it was

generally believed in the locality of said lands in Feb-

ruary, 1927, that the same w^ere fruit lands of the

value of three hundred fifty ($350.00) dollars per acre

and upwards; that appellees did not plant any fruit

trees until the spring of 1925, at which time, it is to

be observed, they had been upon the property approx-

imately two and a half years, it being proven by their

own testimony (Transcript, page 48) that they had

moved to California and occupied the land on Novem-

ber 1, 1922. Appellees further allege that the trees

appeared to do well during the balance of the year of

planting, but some died in 1926 ; more in 1927. Appel-

lees being advised that some trees do die in any soil,

did not therefrom discover the falsity of the repre-

sentations; that plaintiffs had no occasion to borrow

money on the property, save from the appellant or

through its arrangements; that they never discussed

the value of the property with any real estate broker,

salesman or banker, save that in 1927 they made a

statement of assets to a banker which took no excep-

tion to the valuation of $275.00 per acre placed upon

the land they had purchased.



Appellees further alleged that though others hold-

ing surrounding lands complained that fraud had been

practiced upon them, which happenings occurred in

1927, they themselves did not believe the statements

until suits were filed and one of them tried, result-

ing in a judgment for plaintiffs upon the ground of

fraud. Whereupon these appellees say they discov-

ered, in February, 1928, that they had been defrauded.

To these amended pleadings appellant interposed a

demurrer (Transcript, page 14), pleading the bar of

the statute of limitations, and, generally, that the com-

jjlaint as amended stated no cause of action, and this

demurrer was overruled. (Transcript, page 15.) Ap-

pellant answered, denying the material allegations of

the complaint, and the amendment thereto. The case

was tried to a jury, and on October 17, 1928, the jury

returned a verdict in the sum of two thousand

($2000.00) dollars. From the judgment entered

thereon this appeal has been taken.

The questions presented involve errors alleged to

have been committed in the proceedings below in the

overruling of appellant's demurrer, in denial of ap-

pellant's motion for a directed verdict, in the admis-

sion of testimony over the objection and exception of

appellant, in the charge of the Court to the jury, and

in the refusal of the Court to give instructions re-

quested by appellant, all of which matters appear

more fu\\y in the specifications of errors next herein

stated.



SPECIFICATIONS OF ERRORS RELIED ON.

(1) The Court erred in overruling appellant's de-

murrer to the complaint as amended in the above i n

titled cause.

(Sec Assignment of Errors, page 30 of Transcript,

Assignment No. T.)

(2) The Court erred in overruling an objection to

a question asked the witness Davis.

(See Assignment of Errors, page 30 of Transcript,

Assignment No. II.)

(3) The Court erred in overruling the appellant's

motion for a directed verdict.

(See Assignment of Errors, page 30 of Transcript,

Assignment No. III.)

(4) The Court erred in instructing the jury on

the question of appellant's knowledge of the falsity

of the alleged representations.

(See Assignment of Errors, page 32 of Transcript,

Assignment No. VI.)

(5) The Court erred in instructing the jur}' upon

the definition of a "commercial orchard."

(See Assignment of Errors, page 33 of Transcript,

Assignment No. VII.)

(6) The Court erred in instructing the jury on

the question of present adaptability of soil to the

raising of fruit.

(See Assignment of Errors, page 35 of Transcript,

Assignment No. IX.)

(7) The Court erred in instructing the jury on

the question of the time of the discovery of the al-

leged fraud with regard to the statute of limitations.
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(See Assignment of Errors, page 36 of Transcript,

Assignment No. X.)

(8) The Court erred in refusing to instruct the

jury upon the question of the statute of limitations,

as requested in appellant's proposed instruction No. I.

(See Assignment of Errors, page 40 of Transcript,

Assignment No. XI.)

(9) The Court erred in refusing to instruct the

jury concerning the effect of the discovery by appel-

lees of the falsity of material representations, as re-

quested in appellant's proposed instruction No. II.

(See Assignment of Errors, page 42 of Transcript,

Assignment No. XII.)

(10) The Court erred in refusing to instruct the

jury concerning the effect of appellees having been

able by reasonable diligence to discover the falsity of

the alleged representations as requested in appellant's

proposed instruction No. IV.

(See Assignment of Errors, page 43 of Transcript,

Assignment No. XIV.)

(11) The Court erred in instructing the jury that-

appellant by its booklet represented the land sold to

appellees to be well adapted to the growing of decidu-

ous fruits commercially.

(See Assignment of Errors, page 44 of Transcript,

Assignment No. XV.)

(12) The Court erred in instructing the jury that

the statements in appellant's literature applied to the

lands purchased by appellees.

(See Assignment of Errors, page 44 of Transcript,

Assignment No. XVI.)



ARGUMENT.

THE COURT ERRED IN OVERRULING APPELLANT'S
DEMURRER TO THE COMPLAINT FILED IN THE ABOVE
ENTITLED ACTION.

We have hereinbefore referred to the portions of the

record wherein appears the complaint and the amend-

ments thereto, and the demurrer interposed by ap-

pellant. The demurrer was both general, and, in ad-

dition, set np the statute of limitations. This statute

of limitations is found in the California Code of Civil

Procedure, being Subdivision 4 of Section 338 thereof,

and reading as follows:

"The periods prescribed for the commence-
ment of actions other than for the recovery of

real property are as follows:

Within three yearn:

An action for relief on the ground of fraud or

mistake. The cause of action in such case not to

be deemed to have accrued until the discovery by
the aggrieved party of the facts constituting the

fraud or mistake."

In the case of Sacramento Suburban Fruit Lands

Company v. Melin, No. 5671, pending on appeal in this

Court, is a full discussion of the rules of law applica-

ble to cases of fraud brought more than three years

after the accrual of the cause of action, together with

a full citation of authorities upon which appellant re-

lies herein. For the sake of brevity we will not repeat

the arguments and authorities advanced therein and

quoted, but will state the propositions therein ad-

vanced briefly, in support of our claim herein that

the Court erred in overruling appellant's demurrer.
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This distinction, however, between the Melin case

and this case should be noted, to-wit, that by an

amendment to their complaint the appellees sought to

meet the objection herein urged, which effort was not

made in the Melin case. We submit, however, as we

shall hereinafter attempt to show that the attempt

made by appellees in this regard was abortive, and

that in effect their amendment added nothing to the

statement of their cause of action or the answer to

the objection that their action was barred by limita-

tion. Probably the best known statement of the rule

in pleading such matters appears in Lady Washing-

ton Consolidated Company v. Wood, reported in 113

Cal. 486. Summarizing from the statements there,

but practically quoting them, we find the following:

The right of a plaintiff to invoke the aid of a

Court for relief against fraud after the expiration

of three years from the time the fraud was committed

is an exception from the general statute on that sub-

ject and cannot be asserted unless the plaintiff brings

himself within the terms of the exception. It must

appear that he did not discover the facts constituting

the fraud until within three years prior to commenc-

ing the action. This is am element of the plaintiff's

right of action and must be affirmatively pleaded by

him in order to authorize the Court to entertain his

complaint. "Discovery'' and "knowledge" are not

convertible terms and whether there has been a dis-

covery of the facts constituting the fraud, within the

meaning of the statute of limitations, is a question of

law to be determined by the Court from the facts

stated. It is not sufficient to make a mere averment
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lows must themselves be pleaded. It is not enough

that the plaintiff avers that he was ignorant of the

facts at the time of their occurrence, and has not been

informed of them until within the three years. He
must show that the acts of fraud were committed un-

der such circumstances that he would not be presumed

to have any knowledge of them, as that they were

done in secret or were kept concealed; and he must

show the times and the circumstances under which

the facts constituting the fraud were brought to his

knowledge, so that the Court may determine whether

the discovery of these facts was within the time al-

leged; and, as the means of knowledge are equivalent

to knowledge, if it appears that the plaintiff had no-

tice or information of circumstances which would put

him on an inquiry which, if followed, would lead to

knowledge, he will be deemed to have had actual

knowledge of these facts.

Testing the original complaint filed herein, we find

the only attempt made by appellees to bring them-

selves within the rules of pleading above stated is

found in paragraph IX of said complaint, wherein

it is alleged, "that plaintiffs did not discover the fal-

sity of said representations, or any of them, until Janu-

ary, 1928." The original complaint states nothing

whatever in addition to the above quoted words upon

this matter.

Referring again to the Lady Washington case above

cited, we quote the following from the opinion therein

as particularly applicable to the situation presented

in the case at bar:
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11 Testing the complaint herein by these rules,

it falls far short of showing that the plaintiff is

within the exception to the statute, or that its

cause of action is not within the apparent bar of

the statute * * * It was necessary for the plain-

tiff to allege not only the facts constituting this

fraud, but also the facts connected with its dis-

covery, so that it might appear from the com-
plaint that the action was not barred by the stat-

ute of limitations. The only averment by the

plaintiff in this respect is that 'it was not in-

formed of and did not know or discover any of

the aforesaid frauds, or the facts connected there-

with until within six months preceding the filing

of the complaint herein.' It is not averred that

any of these facts, or of the transactions set forth

as constituting the fraud, were done secretly, or

were concealed from the plaintiff, or that any in-

formation which it sought was refused, or that,

indeed, it sought to obtain any information upon
the subject."

To this original complaint a demurrer was inter-

posed which was sustained by the Court below and

thereupon appellees amended their complaint as here-

inbefore noted. We submit that when the amendment

is tested by the same rules, it fails as signally to meet

the objection as did the original pleading.

We have hereinbefore analyzed the amendment.

The averment that the surrounding lands had been

sold to persons resident at points distant from Cali-

fornia, and that it was believed generally in the lo-

cality of the lands up to February, 1927, that they

were fruit lands of the value of three hundred fifty

($350.00) dollars per acre and upwards, adds nothing

to the pleading. This is so for the reason that it is

not alleged that these appellees ever inquired concern-



11

ing the value of the lands or their adaptability Por

fruit culture, even from their neighbors, bill it does

affirmatively appear that appellees "never discussed

said property or its value with any real estate broker,

salesman or banker'' until a period well within the

statute of limitations.

It is not alleged, as it could not be alleged, that ap-

pellees remained distant from the land they had

bought, and that they therefore had no opportunity

of making a full investigation concerning the truth

or falsity of the representations upon which they

claimed to have implicitly relied in the purchasing

thereof.

The only other matter alleged has to do with what

might be termed a practical test, consisting of the

planting of a few trees upon the land in the spring

of 1925, but this also occurred within the three years

prior to the commencement of the cause of action, and

of course does not aid the pleading for that reason,

except that it is a statement concerning the time dis-

covery was made. It does not, however, attempt to

meet the requirement that the pleading must set out

the reasons why discovery was not made sooner. Ac-

tual discovery apparently awaited the rendition of a

judgment by the Court in favor of a neighbor of

appellees, which occurred in February of 1928, just

prior to the filing of their suit. The purpose of plead-

ing the facts constituting the discovery is to enable

the Court to see whether or not the facts discovered

and the nature of discovery could be said to meet the

requirement of due diligence in the discovery. The

matter is one of law as held in the case above cited.



12

The significant thing about the story of discovery as

told by appellees in their pleading is that it leaves

them confessing they had not themselves asked a sin-

gle question concerning the truth or falsity of the

representations relied upon, and confessing that they

had not themselves exercised any—even the slightest

—diligence to detect their falsity. The story is rather

one of being bludgeoned into discovery and conversely

shows a deliberate slumbering upon their rights. If

the other allegations of their complaint be true, this

land they had purchased was totally unfitted for the

purpose for which they claimed they bought it, and

was of a value of only fifty ($50.00) dollars per acre,

as against the two hundred seventy-five ($275.00)

dollars per acre which they had paid therefor.

The pleading states a situation discoverable b,y the

most simple inquiries. If appellees had any duty

of investigation and inquiry whatsoever it is incon-

ceivable that such inquiry would not have immediately

led to information, and certainly their pleading proves

they made no inquiry whatever. Analyzed, that is

the sum and substance of the matters pleaded in the

amendment.

That these appellees were obliged to make season-

able inquiry when they arrived upon the property is

demonstrable from the authorities and from the stand-

point of reason. They had purchased property from

an adverse party in interest, dealing with them at

arm's length, and under a situation wherein, because

they were distant from the property itself, they may,

for the purpose of argument, be conceded the right

to rely upon the seller's statements. But in so doing,
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they knew, as all prudenl people know, thai they were

taking- and relying upon the statements of an adverse

party, and were not making any investigation of their

own t<> test the truth of these statements. They knew,

as all men know, that sellers are given to exaggera-

tion concerning the quality and value of that which

they are offering for sale, and that as prudenl buyers

they should take these statements with a grain of salt.

To be entitled to rely on them in parting with the

price of the property, and having the right of h--! 1-

ing the seller to the truth of its representations, should

they thereafter prove to be false, they are faced with

tlie consequent duty arising at once when seasonable

opportunity for investigation presents itself, to make

that investigation, and if information easily arrived

at is accessible, they are seasonably held to know what-

ever such investigation would have disclosed. They

stand confessed of having made not the slightest in-

quiry or investigation during the entire period of

three years and four months preceding the three years

before they filed their action. They do not say in

their pleading that they did not have opportunity of

investigation, as, of course, they could not honestly

say so, since it appears from their evidence as here-

inbefore noted that they occupied the property for

approximately six years before beginning their action.

The adaptability of land to any special use is a matter

upon which information can be readily obtained.

But even stronger is the question of value. Upon

this matter information sufficient to disclose the start-

ling discrepancy between the price paid and the real

value as alleged in the pleading could not but have
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been obtained by the least inquiry or effort. If this

allegation be true, and it is taken to be true for the

purpose of the demurrer, a question asked of a banker,

real estate broker or real estate salesman, acquainted

with values in the community, could not fail to have

informed appellees that they had been defrauded, and,

in addition, have informed them of the exact measure

and extent of their damage and their cause of action

therefor. Armed with that information, it matters

not whether they pursue inquiries concerning the con-

dition and quality of the land or its adaptability for

a special use or not. They know of their cause of ac-

tion and the extent to which they have been injured,

and knowing this, the statute of limitations begins to

run. Far from making such inquiries, and it was

apparently in the minds of the appellees, as it must

be apparent to any other person, that inquiries of

such people are ordinarily required of prudent peo-

ple seeking information upon such subjects, these ap-

pellees affirmatively plead that they did not make such

inquiries. The reasoning these people adopted in

amending their complaint demonstrates conclusively

that they knew, as all men do know, just where they

could have obtained the information. They evidently

felt that they should have inquired, if they really

sought information, of just the sources the,y named,

and felt obliged to state that they did not make such

inquiries, because obviously they did not dare to al-

lege they had made them and that the information

had not been forthcoming.

So it makes no difference whether or not appellees

began a practical test by the planting of trees two and
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a half years after they had occupied the property, for

certainly they made no practical lest of the question

of value, and if they failed to show a reason why they

could not have discovered thai misrepresentation

within the period preceding the limitation period,

their pleading is as defective as though they had made

no effort to discover any misrepresentation. The mat-

ter of value misrepresentation was by far the most

important of the two. This was demonstrated by the

testimony of the only value witness which they pla ed

upon the stand, one Howard D. Kerr, who testified

(Transcript, page 67), that if the representations con-

cerning- the adaptability of the land for fruit culture

had been true, the value of the land would then have

been around $125.00 or $150.00 an acre. The greatest

injury caused to appellees, then, if their testimony

and pleadings he true, was inflicted upon them by the

misrepresentation as to value, and upon that point

they have 1 not a word to say in their amended pleading

in excuse of their failure to discover the misrepre-

sentation for approximately six years and over after

moving upon the property and having thus had open

to them every avenue of information that existed.

Referring briefly now to the authorities concern-

ing this matter of their duty in the premises, if they

wish to hold the appellant responsible for its alleged

representations, we refer the Court to the following:

It is held in Gratz v. Schuler, 25 Cal. App. 122 (cit-

ing Ruhl v. Mott, 120 Cal. 668 and Bacon v. Soule, 119

Cal. App. 427,) that:

"Where a party to a contract ascertains that

the other party has falsely represented one ma-
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terial matter in the transaction, it is notice to

him that the representations as to other matters
may also be false, and it is therefore incumbent
upon him to thereafter make a full investigation

as to the truth or falsity of all of such matters."

In Montgomery v. Peterson, 27 Cal. App. 675, cit-

ing numerous decisions in support of its declaration,

the Court said:

"By passing this point, together with the more
serious question of whether or not the complaint
was sufficient excuse why discovery of the fraud
was not made within three years, we think that

the evidence in the case fails utterly to sustain

the finding of the Court in favor of the plaintiffs

in that regard. Subdivision 4 of Section 338 of

the Code of Civil Procedure provides that in the

case of fraud or mistake the action must be com-
menced within three years after the discovery by
the aggrieved party of the facts constituting

fraud or mistake. Under the cases in this State

it is not enough to assert that the discovery was
not sooner made. It must appear that it could

not hare been made by the exercise of reasonable

diligence and all that reasonable diligence would

have disclosed, plaintiff is presumed to have

known, means of knowledge in such case being

the equivalent of the knowledge which it would
have produced."

There was nothing that was concealed about this

fraud, or that could have been concealed. All possible

information would have been forthcoming upon in-

quiry. Peculiarly applicable to the situation of ap-

pellees are the remarks of the California Supreme

Court in the case of Johnston v. KitcJiiu, 265 Pae. 941,

wherein the Court said:

"What secret, may we ask, could be suppressed

that would or could affect the value of a com-
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mercial city lot, the title to which is a public rec-

ord and it's value an open matter of investiga-

tion to the entire publicl We know of none, and

think, in a practical sense, none can exist."

We will close our citation of authorities by ((noting

I'n.in Ant/ell on Limitations, Section 187, wherein that

learned author says that:

"If the party affected by any fraudulent trans-

action or management might with ordinary care

and attention have seasonably detected) it, he sea-

sonably had actual knowledge of it."

What is meant by the expressions "diligence," "in-

vestigation," "detection," as descriptive of the obliga-

tion resting upon those who claim they did not dis-

cover fraud of which they were the victims'? Does it

mean a slumbering along until bludgeoned into knowl-

edge by the acts of strangers'? Of course it does not.

And yet that is all which appellees' pleading of facts

in excuse of non-discovery amount to. Appellees

pleaded, no doubt, as strongly as they dared, but they

did not meet the test, as of course they could not meet

the test, for it is utterly impossible for an owner of

property, presumptively knowing the value thereof,

to reside thereon for over three years and then to

show by a pleading why he did not during that period

discover that the value of it was less than one-fifth

the amount he believed it to be when he moved upon it.

Appellees
1

pleading in this regard is not lacking

in elements of humor. Some of their trees died

—

they suspected nothing. More died—and such sus-

picions as they might have had apparently died with

them. Their neighbors swore to complaints in fraud
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before the State Real Estate Commissioner, and the

district attorney made "some sort" of investigation.

Appellees slumbered on. Suits were filed, and the

repose of appellees remained undisturbed. Judgments

were rendered on the suits, and at last appellees "con-

sidered their land further and * * * discovered * * *

that they had been defrauded." As a showing of due

diligence we submit the pleading referred to is a mas-

terpiece.

THE COURT ERRED IN OVERRULING AN OBJECTION TO THE
QUESTION ASKED THE WITNESS DAVIS.

Herbert C. Davis was an expert witness called to

the stand by appellees to prove that their land was

not suited for fruit culture. His testimony appears

on pages 55 to 62 of the transcript. Among other

things, he testified to some practical experience he

claimed to have had in the operation of one hundred

fifty acres of orchard on lands somewhat similar to

the lands of the appellees. It was perhaps permis-

sible for this witness to testify as to the result of this

practical experiment in so far as his testimony should

be concerned with the amount of fruit grown. But

whether or not a profit was made in the enterprise

was utterly inadmissible, because those things depend

not primarily upon the amount of fruit grown, but

upon matters as to which no representation whatever

had been made, that is, matters of price and cost of

production as resulting from good or bad management.

Over objection, however, the witness was permitted to

testify that the corporation he worked for during this
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practical experiment lost forty-seven thousand dol-

lars in money. The testimony appears on pages 55

and 56 of the transcript, where likewise appear the

objection that the evidence was inadmissible Ixvause

immaterial and without the requisite foundation hav-

ing been laid, the order of the Court overruling 1 1 1
<

-

objection, and the exception of appellant thereto. The

Court emphasized this hit of testimony in his charge

to the jury. (Transcript, page 124) commenting

thereon as follows:

''Mr. Davis went out and experimented to see

if he could overcome what he was taught in school.

He is wiser now. He paid some forty-seven

thousand dollars, according to his statement, in

seven years to prove that it was a failure on this

land adjoining Rio Linda, land three to four feet

deep and underlaid with hardpan."

We respectfully submit that the introduction of this

evidence was error, prejudicial to the appellant.

THE COURT ERRED IN OVERRULING APPELLANT'S
MOTION FOR A DIRECTED VERDICT.

We shall discuss this specification of error but

briefly, because in substance it has been discussed in

the argument upon the matter of the demurrer. As

appellees were obliged by the rules of the pleading to

show affirmatively that they did not discover the fraud

until within three years of the commencement of their

action, and, more important still, that they could not

by the exercise of reasonable active diligence have so

discovered it, or the falsity of any material represen-

tation relied on, so they were confronted with the
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burden of proving such necessary allegations. The

testimony of appellees which of course could alone de-

termine this matter, appears on pages 45 to 52 of the

transcript.

Appellees are husband and wife. The husband, upon

this matter, gave the following testimony: That he

came to California and moved onto the land in the

first part of November, 1922. (Transcript, page 48.)

That before coming he had talked with Amblad, the

agent of appellant, about hardpan, and was told by

him that although the hardpan was a constituent of

his land, it lay at a. depth of from three to six feet

below the surface (Transcript, page 47), and that when

he went upon the land he encountered this hardpan

at from sixteen inches to twenty-two inches below the

surface, contrary to the statements of Amblad in re-

spect thereto; that that hardpan he discovered to be

eighteen feet thick.

Apparently this aroused his suspicions as to the

adaptability of his land for fruit culture, but instead

of doing as any prudent man would have done, seek-

ing independent advice, which was, of course, avail-

able to him, he went back to an agent of the appellant,

so he says, who told him that it was not hardpan, but,

on the contrary, was volcanic ash, and a beneficial

constituent of the soil. True, he was told it would

have to be blasted, and the Court told the jury (Tran-

script, pages 35 and 36) that this necessity for blasting

was proof in itself of misrepresentation since the

soil, so the Court said, had been represented as being-

adapted to fruit culture without such preparation.

But, passing that for the moment, it is apparent at
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this point that whereas Amblad had told liim the sub-

stance was hardpan, McNaughton, another agent of

appellant, told him it was not, but, on the contrary,

was a beneficial volcanic ash needed by the trees. Con-

fronted with these conflicting statements he made no

inquiry whatsoever from an independent source. The

appellant had told him two things directly contra-

dictory of each other concerning this element of his

soil, and he rested.

He then says that he started his practical demon-

stration but not until several years thereafter, evi-

dently concluding that after his exertions in respect

of the investigation clearly indicated he was entitled

to a well-earned repose. The rest of his testimony

amounts to nothing more than "I did not discover."

He says (Transcript, page 49):

"Prior to March, 1925, I did not find out that

the land was not adapted to raising fruit trees.

Nobody in the neighborhood ever told me any-
thing about it. Prior to that time I did not learn

that the land was not worth $275.00 an acre. Up
to that time I had not borrowed any money on
my land, I had not had any dealings with any
real estate agents, or with anyone about it."

That is the extent of his testimony on excuse of

non-discovery. It should be noted that it does not

touch upon the matter of value.

Something further was said by the husband not

tending- to excuse discovery, but tending to empha-

size the fact that he possessed information putting

him upon guard, which he ignored. He said (Tran-

script, page 50,) that before coming to California he

had talked with a man who had been out to Rio Linda
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he hoped he was not buying Rio Linda land; that it

was all hardpan; that his father had worked for the

appellant, and told him the land was all hardpan ; that

(Transcript, page 51) when he came to the land he

did not see any frait orchards near his lot, but that the

orchards were along the creek near the townsite ; that

he did not (Transcript, page 51) : "talk with any of

my neighbors about the soil, nor did I talk with any-

body around Sacramento about raising fruit on the

land that I had bought."

That on discovering hardpan, he inquired of nobody

other than Mr. McNaughton, the agent of appellant.

The wife testified as follows (Transcript, page 52) :

''After we came to California I never found out
from anyone before March, 1925, that this land
was not good fruit land, or that it was not worth
$275.00 an acre. I never found out anything
along those lines prior to March, 1925."

We submit that the evidence introduced for the pur-

pose of proving that appellees used due diligence in

an effort to discover or detect the alleged falsity of

the representations they had relied upon falls even

farther short of being sufficient than did their allega-

tions touching this matter, which we have hereinbefore

discussed. For, in addition to there being a total want

of showing of diligence, there is proof of its lack.

There were circumstances which should have put them

upon inquiry. They had been told by an independent

source that it was unwise to buy this land because it

was "all hardpan." They discovered that Amblad's

statement as to the depth at which it was to be found



23

beneath the surface of the soil was false. They had

been given conflicting statements in respect of the na-

ture of this soil constituent by the agents of appel-

lant. They affirmatively proved they made no in-

quiries of disinterested parties about the matter of

soil quality, although it was and is apparent that such

sources of information were readily available, and

turning to the more important representation as to

value, their only showing is an affirmative showing

that they did not inquire of anyone, not even agents

of appellant.

Faced with the burden of showing diligence their

frank confession is, "We asked nobody and were told

nothing about the value of our land." This showing

is so amazing as to justify the conclusion that herein

they were not frank. It is inconceivable to us that

any man buying land upon an express representation

as to market value, can live upon the same for over

three years and never have inquired of anyone about

the matter.

Value of property in a subdivision being actively

marketed is ordinarily the subject of more or less

constant discussion. It is unbelievable, we submit,

that appellees asked no questions and were told

nothing for the three years and four months they oc-

cupied this property and lived in this community.

But, be that as it may, giving to their testimony every

inference of which it is reasonably susceptible, it

amounts to nothing upon either quality or value, save

the bald declaration that appellees "did not discover."

Just as such a declaration in their pleading wTas mani-

festlv insufficient to state a cause of action, so such
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declarations in their testimony are equally insufficient

to maintain it. The motion for directed verdict should

have been granted.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF APPELLANT'S KNOWLEDGE OF THE
FALSITY OF THE ALLEGED REPRESENTATIONS.

The Court's charge in respect of the foregoing is

found on pages 32 and 33 of the transcript. Of course,

the Court was concerned with the application of the

representations to the particular ten acre tract pur-

chased by appellees. With regard to the repre-

sentations contained in the booklet which appellees

claimed they read and relied on, being Plaintiffs' Ex-

hibit 1, the Court stated that in respect of appellees'

lot the book declared it to have been ''positively

proven beyond doubt" that the land was well adapted

to the growing of deciduous fruits commercially. Said

the Court:

"There is nothing stronger than that, gentle-

men of the jury * * * that is a very positive

assertion in kind to impress * * * so when the

defendant says it is positively proven it is bound
to know the condition of the land. If that rep-

resentation is false, that the land was well adapted
to commercial orcharding, the law imputes to

them the knowledge and they are liable accord-

ingly."

Herein, of course, the Court took from the jury the

question of whether or not in respect of the ten acre

tract purchased by appellees, appellant knew the

falsity of that statement. The statement quoted by

the Court, inaccurately, it is true, was taken from a

letter published in the booklet and signed by one
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Brosius, horticultural commissioner of Sacramento

County, ll refers to the Bio Linda section as the

subject of the statements therein made. The Letter

appeals on page (i of the exhibit. Ii makes no state-

ment concerning any parcel of ground, and its state-

ments are general, and not particular. It states thai

"the splendid growth and the excessive yield obtained

during- the past five or six years has proven beyond a

doubt that this district is well adapted for the com-

mercial growing of almonds", etc. Bearing in mind

that the Rio Linda section referred to in the letter

comprises 12,000 acres of land, it is apparent that the

genera! statements therein made cannot be fairly said

to be representations that each and every ten acre

parcel in the entire district has been proven beyond a

doubt to be well adapted to commercial orcharding.

This is especially true when we consider that in other

places the reader of that booklet is informed that the

conditions in the district do vary. Thus we find, on

page 7, the reader informed that the top soil is vari-

able in depth and not adapted to all of the different

fruit trees and vines, but variously adapted thereto;

that it is underlain by a subsoil denominated hard-

pan, which varies in depth, texture and character.

It is impossible for a subdivider of a district as

large as this to issue literature, however honestly de-

scriptive it may be, which can apply to each and

every parcel of ground referred to, and it is abso-

lutely unfair to subject such general statements to

any such unreasonable test. That is exactly what the

Court did, not even submitting to the jury the ques-

tion of whether or not the representation was made in



26

respect of appellees' ten acre lot, and therein we sub-

mit the Court erred.

THE COURT ERRED IN INSTRUCTING THE JURY UPON THE
DEFINITION OF A "COMMERCIAL ORCHARD."

The Court instructed the jury (Transcript, p. 123) :

''A commercial orchard may be taken to be one
that with reasonable care and labor will produce
such reasonable crops for such period of time
that, at reasonable markets, the whole enterprise
throughout its career, will have returned a
profit."

We submit it was error for the Court to define the

meaning of the term "commercial orchard" as it did.

Because of the general language used with regard to

care and labor, amount of crop obtained and market

price, the only definite thing about this instruction

is that an orchard must return a profit. To talk to

the jury of reasonable care and labor, reasonable

crops, reasonable markets, is to tell them nothing.

But the question of profit was prominently placed be-

fore them.

The instruction ignores the very vital requirement

that the size of the orchard must be taken into con-

sideration, for it is perfectly obvious that however

well adapted soil may be to the growth of fruit trees,

a profit, granted all the other requirements will or

will not be made, depending exactly upon the size of

the parcel of land devoted to that purpose. No man
can, we submit, go into commercial orcharding on so

small a parcel of property as would have been in the

possession of these appellees, over and above those
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parts of their ten acre tract necessarily occupied by

their buildings and their poultry industry, which

they admit they intended to go into when they came

here, and did enter upon.

Bearing in mind that the definition of commercial

orchard, as given by the Court, has application only

to the amount of land which the appellees would have

available for that purpose, it is apparent that the

definition ignored what should have been the most

vital part thereof.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF THE PRESENT ADAPTABILITY OF THE
SOIL TO THE RAISING OF FRUIT.

The instruction of the Court in respect of this

matter appears on pages 35 and 36 of the transcript.

Therein the Court told the jury that the representa-

tion made concerning this parcel of land to the ap-

pellees by appellant was that it was in its present

condition well adapted to commercial orcharding, and

that this representation would not be borne out by

proof that it would be well adapted if the hardpan

were blasted in preparing the soil for that use. In

short, that if such proof were believed, it would

amount to proof of falsity of the representations. As

the Court said: "The representation was that the land

is, not that the land can be, adapted by further exer-

tions in the way of blasting."

We submit this was unfair and erroneous. Blasting

of lands to be planted to orchard trees is an ordinary

and usual method of preparing the soil for that pur-

pose. To tell the jury as a matter of fact that land
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which required in the course of good husbandry that

such preparation be given it was not adapted by

reason of that fact to commercial orcharding was to

err doubly: First, in asserting that which was not

true; and second, in taking that question from the

jury as a matter of fact, and giving it to them as a

matter of law, that such preparation was not ordinary

or usual.

In this regard it is interesting to compare the

Court's ideas in this regard to the ideas held by it

in the matter of excusing appellees' failure to discover

the falsity of their representations. Hansen had testi-

fied that when he came to California he discovered

eighteen feet of hardpan eighteen inches beneath the

surface of his soil, and was told that he would have

to blast in preparing his land for fruit culture.

(Transcript, page 48.) In the last portion of his

charge (Transcript, pages 133 and 134), the Court

was concerned with the matter of telling the jury

what might excuse appellees' failure to discover fraud,

and, touching upon this matter of hardpan and the

blasting thereof, says that Mr. McNaughton, the agent

of appellant, quieted the suspicions of appellees which

arose when they discovered the hardpan, by telling

them that "if you blasted the roots will penetrate and

water and air will slack that hardpan."

The Court continued:

"So he goes to the Company's expert, and the

Company's expert quiets his suspicion, if he had
any."

Just how the Company's expert could quiet the sus-

picions of a man by furnishing him with proof that
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he had been defrauded is difficult indeed to under-

stand. The position of the Courl upon this matter is

by ilic foregoing demonstrated in be utterly incon-

sistent.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF THE TIME OF THE DISCOVERY OF THE
ALLEGED FRAUD WITH REGARD TO THE STATUTE OF
LIMITATIONS.

The instruction of the Court upon the question of

discovery appears on pages 36, 37, 38 and 39 of the

transcript. We submit that the instruction is con-

trary to law, and that it failed to properly tell the

jury what was required of appellees in establishing,

as they were required to, that they had used due

diligence to detect the fraud after moving upon the

property, and were unable thereby to do so. The

Court, throughout its charge, treats this matter as one

wherein nothing in the way of diligence was required

of these appellees, and charges them only with the

duty of diligence after they had discovered fraud or

facts sufficient to put them upon notice. Thus the

Court says that

:

''They must bring their suit within three years
after they discover the fact that they have been
defrauded or within three years after they dis-

covered facts which ought in the judgment of the

jury to have put them on notice, and which, had
they pursued the inquiry with diligence, would
have made them acquainted with the proof that

they had been defrauded."

The rest of the Court's charge upon this matter is

concerned with the matter of what the appellees were

not required to do, and not at all with what action
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was required of them in the matter of diligence to

detect the fraud.

Thus the Court says that because experts differ as

to the effect of hardpan in the soil, appellees were

excused after discovery of the hardpan from coming

to any conclusion about the matter.

We would be perfectly willing to accept such a

classification of the representation concerning this

matter if the Court had made it consistent throughout

and had told the jury as to the representation what

it told it with regard to the investigation, that is, that

it was a matter of dispute and opinion, to be settled

among experts. But the Court found no difficulty in

declaring that it was not a matter of opinion whatso-

ever, but a positive misrepresentation of a material

fact, susceptible of knowledge, and that such a repre-

sentation had in fact been made. We respectfully

submit that whatever may have been the sympathy of

the Court in this matter, it should not have blown

both hot and cold in respect of such vital matters.

Concerning the matter of appellees' discovery that

Amblad's representations concerning hardpan were

false, and the action of appellees on discovering them

to have been false in going to a companion employee

of the appellant, the Court seems to have found noth-

ing inconsistent with due diligence in that regard

but rather to have considered it the proper and rea-

sonable thing to do, and it tells the jury about that

matter and, with regard to appellees' reliance upon

what the second agent had told him, in contradiction

to what the first had said, says:
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"Again he Bays he believed it. When you ask
yourselves whether he did believe it, ask your-
selves why he shouldn't believe it. He still had
confidence in the fairness of the Company."
(Transcript, page :>8.)

In telling the jury thai the appellees still had con-

fidence in the fairness of the Company, the Court was

not commenting upon evidence, hut giving to the jury

his conclusions about a matter which should have been

left to them. The ( Jourt was arguing to the jury that

appellees had a perfect right to remain quiescent after

that occurrence.

The Court continued (page 38 of Transcript)

:

"So he goes to the Company's expert, and the
Company's expert quiets his suspicions, if he had
and. gives him reassurance that it was all true,

that this hardpan was valuable and necessary to
contribute to the growth and the productiveness
of the trees. He says he believed it. He made no
further inquiry, he says. You ask yourselves
whether a person in his position ought to listen

to any rumor that might pass around, if there was
any. He says he heard none. He heard nothing
derogatory to the land until after the time that

his suit wrould be in time, February, 1925—in

1925 he proceeded to plant trees. The first year he
says they did well. That carried him over the

time, Gentlemen of the Jury, when his suit could

be in time— He was only required to make
inquiry when his suspicions were aroused."

In short, throughout this charge, the Court nowhere

tells the jury that it was incumbent upon appellees,

if they wished to hold appellant in fraud, to exercise

due diligence to detect the existence of fraud when

the disability under which they labored in making

their bargain was removed. On the contrary, the
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Court seeks to excuse them by copiously commenting

upon matters such as we have hereinbefore pointed

out. We submit the Court herein fell into error.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
ON THE QUESTION OF THE STATUTE OF LIMITATIONS,

AS REQUESTED IN APPELLANT'S PROPOSED INSTRUC-

TION NO I.

This instruction requested by appellant appears on

pages 40, 41 and 42 of the transcript. We will not

repeat it here in ewtenso, but will summarize it by

stating that its main purpose was to inform the jury

what the Court in its charge signally failed to tell

them about, viz., that appellees must prove by a pre-

ponderance of the evidence that they have used rea-

sonable diligence to detect the fraud they complain

of, and could not by that means do so until a period

within three years of the time of filing their suit;

that "they were not permitted to remain inactive

after the transaction was completed, but it was their

duty to exercise reasonable diligence to ascertain the

truth of the facts alleged to have been represented to

them"; that "they were not excused from the making

of such discovery, even if the defendant in such action

remains silent"; that "they must show by a prepon-

derance of the evidence not only that they were igno-

rant of the fraud, up to a date within three years of

the commencement of their action, but also that they

had used due diligence to detect the fraud after it

occurred and could not do so"; that the jury "must

believe from a preponderance of the evidence that
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they (appellees) neither knew of the fraud nor could

with reasonable diligence have discovered the fraud

before a date three .years prior to the commencement

of their action." All of the authorities and argu-

ments hereinbefore quoted and made concerning this

matter of the statute of limitations are applicable

here. The requested instruction correctly stated the

law, pointed out an element, to wit, the necessity for

the use of diligence, which the Court in its charge not

only omitted, but sought to excuse, and the refusal to

give it was error. The refusal to give it was duly

excepted to. (Transcript, page 137.)

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
CONCERNING THE EFFECT OF THE DISCOVERY BY
APPELLEES OF THE FALSITY OF THE MATERIAL REPRE-
SENTATIONS AS REQUESTED IN APPELLANT'S PROPOSED
INSTRUCTION NO. II.

Appellant requested the Court to instruct the jury

that: "Upon the matter of plaintiff's discovery of

the alleged fraud, if plaintiffs discovered that a mate-

rial representation concerning the land they bought

was false, then they were at once by that discovery

presumed to have knowledge of the truth or falsity of

the remaining representations, and must bring their

action within three years of the discovery of the

falsity of any material representation concerning the

land."

We have hereinbefore pointed out that in the

Court's discussion of this matter of discovery, al-

though it referred extensively to the matter of dis-
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covering the falsity of the representations concerning

the adaptability of the soil to fruit culture, it signally

failed to comment upon the matter of the discovery

of the representation as to value, which, as heretofore

pointed out, exceeded the other representations in im-

portance and in the damage consequent thereon, if, in

fact, it was false. The requested instruction stated

the law as we have hereinbefore found it in the

authorities cited in this brief pointed out. Indeed, it

is elemental that a party who has been defrauded by

the making of various false statements concerning the

property he purchased is charged upon discovery of

the falsity of one material representation with all that

diligent inquiry concerning the truth of other repre-

sentations would disclose, and further, that the stat-

ute of limitations begins running upon his cause of

action, for he then knows he has been defrauded, and

knows all that he need prove in his suit based upon

the deceit, for as the Court told the jury in this case,

it is not necessary for a person complaining of fraud

to prove the falsity of all representations made, and

it is enough if he proves that a single material rep-

resentation was untrue.

Appellees herein were relying upon the misrepre-

sentations of value, as well as upon those of quality.

The Court instructed the jury that it was a material

representation, a matter of fact and not of opinion.

Accepting that as the truth, and remembering that its

falsity was much more easily discoverable than was

the falsity of the other representations complained of,

it is singular, indeed, that the Court, in all the space

consumed in excusing appellees for non-discovery of
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the quality representations, omitted all mention of

that concerning value. True, it would be difficult

indeed to formulate an excuse in the latter matter,

for as we have hereinbefore said, it is utterly Lmpos

sible that there could be facts or circumstances justi-

fying a failure to discover the truth of such a mat-

ter. Appellees could think of none in their testimony,

except to say that they 'had not been told by anyone,

and had made inquiries of no one about the matter."

Certainly appellant was entitled to have the jury in-

structed upon this most important matter, and we

submit the Court erred in refusing: to so instruct them.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
CONCERNING THE EFFECT OF APPELLEES' HAVING
BEEN ABLE BY REASONABLE DILIGENCE TO DISCOVER
THE FALSITY OF THE ALLEGED REPRESENTATIONS AS
REQUESTED IN APPELLANT'S PROPOSED INSTRUCTION
NO. 5.

Appellant requested the Court to instruct the jury

as follows:

"You are instructed that if the plaintiffs dis-

covered or by the exercise of reasonable diligence

could have discovered the falsity of the alleged

representations as to value of the land they

bought more than three years before they com-

menced their action, then your verdict must be

for the defendant."

What we have heretofore said concerning the re-

fusal to give appellant's Instruction No. II next here-

inabove discussed is equally applicable here. By this

proposed instruction the Court had pointed out to it

specifically the desire of appellant that upon this



36

most important question of value and the duty of the

appellees to exercise diligence in the matter of its

discovery, the jury should be clearly instructed. We
will not repeat what we have heretofore said about

this matter, but submit it upon the arguments here-

inbefore advanced. It proves clearly that appellant

was seeking to have these matters properly presented

to the jury, and that the Court was steadily refusing

to do it.

We request that the judgment be reversed.

Respectfully submitted,

Butlee, Van Dyke & Desmond,

Edward P. Kelly,

Attorneys for Appellant.
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STATEMENT OF FACTS
This case is in its particulars essentially similar to

that of Melin, No. 5671. The represented value of

the land was $275.00 per acre. Plaintiff made the

purchase in November, 192 1, and moved onto the land

in November, 1922. Shortly thereafter he dug a well

pit and struck what he later found out to be hardpan.

He went to defendant's horticulturalist and asked about

the effect of hardpan upon fruit raising and was advised

by him that it was only a volcanic ash and was good

for trees. He did, however, advise that some blasting

should be done. Plaintiff had invested all of his money

in the land and was not able to go into the fruit busi-

ness until the spring of 1925. He commenced his action

in May, 1928, approximately three years after the trees

had been planted.
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ARGUMENT

I.

THERE WAS NO ERROR IN OVERRULING
THE DEMURRER.

We have considered in the Melin case, No. 5671, the

points raised by the apellant on demurrer. The com-

plaint in the case at bar is not subject to their criticisms

for the further reason that by an amendment thereto

plaintiff explained his failure to make discovery sooner.

The most important portion of this explanation is that

all of his neighbors were living" upon lands purchased

from the same company by reason of similar repre-

sentations and were all as ignorant of the facts as were

the plaintiffs. More over, no exception was taken to the

order overruling the demurrer, hence any error is

waived.

German A. I. Co. vs. Hale, 219 U. S. 307; 31

Sup. Ct. 246; 55 L. Ed. 29.

II.

THERE WAS NO ERROR IN THE RULING
UPON THE QUESTION ASKED THE WITNESS
DAVIS.

The incident appears at page 55 of the transcript.

The question was as follows: "Can you in some way

give us an idea of the extent of your failure over the

seven years of your operation?" This was objected to

as immaterial and of no foundation. There was abso-

lutely nothing in the question to indicate in what manner

the witness would attempt to show the extent of failure

in attempting to raise fruit on 150 acres of land similar

to that sold to plaintiffs. Appellant did not consider the
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mailer serious at the time, because no motion was made

to strike oul the answer nor was any request made of

the trial court to have the jury disregard the evidence.

We think the evidence thus elicited was quite proper.

By the opening statement the issues had been boiled down

to the ii .lion that plaintiffs' land was represented

to be well adapted to commercial orcharding- and worth

$275.00 per acre. The test of any commercial enterprise

is the profit or loss sustained by engaging in it over a

period of years. The witness Davis had attempted to

raise fruit for seven years, and the amount of his

profits or losses was of decided importance as showing

whether such lands were adapted to the commercial pro-

duction of fruit. The rule in such matters is set out

in the following authorities:

Syllabus. "The admission of evidence which proved

irrelevant to the issues finally submitted, and may have

been prejudicial to the adverse party, is not ordinarily

ground for reversal of a judgment, unless the attention

of the court was called to it, and some action asked for

to correct its effect."

Southern R. R. Co. vs. Rogers, 196 Fed. 286.

'Where the question relates to the tendency of certain

testimony to throw light upon a particular fact * * * *

there is a certain discretion on the part of the trial

judge which a court of errors will not interfere with,

unless it manifestly appear that the testimony has no

legitimate bearing upon the question at issue and is

calculated to prejudice the accused in the minds of the

jurors.

Moore vs. U. S.} 14 Sun. Ct. 26; 150 U. S. 57.



"Where the necessity arises for a resort to circum-

stantial evidence, either from the nature of the inquiry

or the failure of direct proof, objections to testimony

on grounds of irrelevancy are not favored, for the

reason that the force and effect of circumstantial facts

usually and almost necessarily depend upon their con-

nection with each other."

Castle vs. Bullard, 64 U. S. 172; 16 Sup. Ct. 424.

Complaint is made as to the instruction. It was not

excepted to nor was any assignment of error based

thereon.

III.

THERE WAS NO ERROR IN THE RULING
ON APPELLANT'S MOTION FOR A DIRECTED
VERDICT.

It will be noted (Trans, no) that the motion for a

directed verdict was not made immediately upon the

close of the evidence but was deferred until after the

cause had been argued to the jury. It has been held

that putting on of evidence after making such a motion

is a waiver thereof, and it would seem that the same

reasoning might apply to this case. In the course of

the argument, counsel for appellant made certain ad-

missions which appear at page 139 and 140 of the trans-

cript. Briefly, these were that the defendant by its

literature represented that the particular piece of land

purchased by plaintiffs was proven beyond a doubt to

be well adapted to the raising of fruit commercially

and that the representation had been made for the

purpose of inducing plaintiffs to buy the land. There

were other admissions in the course of the argument
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which have not been included in the bill of exceptions.

Taken together, they serve to change the contentions of

the parties somewhat, and it would be unfair to consider

the court's ruling upon the motion without taking into

consideration all of the admissions made in the course

of the argument. The authorities on waiver of a

motion of this sort are set out in our brief in the case

of Melin, to which reference is made.

Reference to the same brief is also made for a

general discussion of the principles relative to the

statute of limitation, the only point urged in support

of the motion.

The only new argument advanced in this case is that

sometime in 1922 or 1923 McXaughton, the appellant's

horticultural adviser, told the plaintiffs that the sub-

stance in their land was volcanic ash and was beneficial

to trees. This is claimed to be in conflict with the

statements of the salesman Amblad. The conflict is

more apparent than real and simply consists of the

application of two different terms to the same sub-

stance. Plaintiff is taken to task for going to McXaugh-

ton and accepting his information. The pamphlet on

which the land was sold to him represented at page 21

that appellant had a competent horticultural adviser,

naming this gentleman. A letter from him was pub-

lished along with his photograph. The letter contained

the following statement: "We sometimes advise blasting

to shatter this sub-soil, securing better drainage and

more freedom for tree roots. As these conditions vary

somewhat, it becomes my duty and pleasure to advise

what treatment each individual tract requires.";;: :;-. ;k Jk
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Under these circumstances, it cannot be said that the

statement of McNaughton that blasting this piece was

necessary would arouse suspicion in the breast of any-

one.

The question of the value of this land and its adap-

tability to commercial orcharding was sufficiently close

to warrant the joining of issues thereon in this trial

and those of the other thirty-seven cases. Appellant was

able to produce numerous witnesses to support its con-

tention that it had sold plaintiffs good orchard land

worth $275.00 per acre. It can hardly be said that these

were matters of such common knowledge that plaintiffs

must be held to have known the truth concerning them.

Both representations were as to matters in which expert

opinion was required and upon which experts could, and

did, differ.

IV.

THERE WAS NO ERROR IN THE INSTRUC-

TION ON THE QUESTION OF APPELLANT'S
KNOWLEDGE OF THE FALSITY OF THE REP-

RESENTATIONS.

The complaint is that the court took from the jury

the question as to whether appellant knew the falsity of

its published statement. This brings us to the question

of the form of the representation made. As to this,

there can be no question in view of the admission of

counsel. (Trans, p. 139-140, already referred to.) Since

it is admitted that the representations were positively

made, appellant will not be heard to say that it did not

know that they were false.

Smith vs. Richards, 13 Peters 26; 10 L. Ed, 42.
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V.

THERE WAS NO ERROR IN THE DEFINITION

OF A "COMMERCIAL ORCHARD."

The criticism of the instruction is first that general

language was used. All of the instructions offered by

appellant, and none was offered on this point, are sub-

ject to the same criticism. Reasonable care and reason-

able actions are submitted to the jury in every action for

negligence. Since in those cases they are able to

determine what is reasonable, it is difficult to under-

stand why they should not understand the meaning of

the term when applied to orcharding.

The second criticism attempts to argue that commer-

cial orcharding is not possible upon a ten-acre tract.

In this appellant goes in the face of the argument made

in all of its pamphlets to the various purchasers. The

lands were divided into ten-acre tracts which, says the

book, "properly planted to orchard and garden will be

all that one man can handle and get the best results."

It proceeds to say that they recommend a planting of a

small family orchard and one or two kinds of trees on

the balance of the tract for commercial purposes. Appel-

lant is estopped to claim that ten-acre tracts are not

of sufficient size for a commercial orchard.

VI.

THERE WAS NO ERROR IN THE INSTRUC-
TIONS CONCERNING THE ADAPTABILITY OF
THE SOIL TO RAISING FRUIT.

Under this head appellant seeks to urge that there

was some inconsistency in the court's instructions with
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reference to blasting". The situation is that the casual

reference thereto tucked away in the letter of McNaugh-

ton did not call attention to the large amount of blasting

that would be required under any theory of the case.

Plaintiffs' position was that the land could not be adapted

to fruit raising by any reasonable amount of blasting,

and defendant contended that the land might be made

over into fruit land by this operation. The court's

comment upon the subject, contained in the portion of

the instructions attacked, was simply a comment upon

the evidence and not an instruction as to the law. It

was explaining to the jury that the various experts were

not wholly in conflict with each other in that one said

five feet of soil was necessary and the other group

said that the depth could be secured artificially by

blasting. The court had advised the jury (Trans. 115)

that they were the sole judges of the facts, and any

mistake in quoting them or commenting upon them is not

available to appellant.

D. & H. Co. vs. Nahas, 14 Fed. (2d) 56.

It might be remarked, further, that the statement of

McNaughton, which lulled the plaintiffs into security, did

not advise them that blasting was an expensive opera-

tion. His casual reference thereto in the conversation

and, also, in the portion of the letter already quoted

was not such as to indicate an operation which might

cost as much as $75.00 per acre. If the blasting cost

only $10.00 to $15.00 per acre, it might well be so

small a cost as not to have any influence upon the

plaintiffs.



— 9—
VII.

THERE WAS NO ERROR IN THE INSTRUC-
TIONS AS TO THE TIME OF THE DISCOVERY
OF THE FRAUD NOR IN THE FAILURE TO
GIVE APPELLANT'S PROPOSED INSTRUC-
TIONS NUMBER I, II and V.

All of the instructions above referred to have to do

with the statute of limitations. Numbers I and V, as

has been pointed out in other briefs herein, are both

erroneous in that they attempt to cast upon plaintiffs

the burden of investigating to see if they have been

defrauded in the absence of any fact or circumstance

putting them upon inquiry.

McMahon vs. Grimes, yy C. D. 356; 275 Pac. 440.

Instructions No. II stated that if plaintiffs discovered

a material representation to be false they were at once

presumed to have knowledge of the falsity of the other

represntations. There was not a scintilla of evidence

in this case to show that plaintiffs had made any

discovery of the falsity of any representation, so that

the instruction was not proper under the evidence of

the case.

But the instruction was incorrect for several reasons.

It stated that there was a presumption where at most

there is a disputable inference. It did not allow them

any reasonable time in which to make inquiry and,

further, it did not limit the misrepresentation discovered

to one relating to the ultimate knowledge in question.

It was incorrect for all of these reasons.

The first two objections mentioned are disclosed from

an examination of the authorities cited by appellants
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for this instruction, and the third is found in

Zeller vs. Milligan, yi Cal. App. 617.

The instructions actually given by the court upon

these subjects are found at page 132 to 136 of the

transcript. Taken in their entirety, they are a full and

correct statement of the law upon the propositions in-

volved.

VIII.

THE EXCEPTIONS TAKEN IN THE TRIAL
COURT TO THE INSTRUCTIONS WERE EN-

TIRELY INSUFFICIENT.

The exceptions taken fall naturally into three groups.

All are set out at pages 136 to 138 of the transcript.

The first group are all general and relate to the in-

structions given by the court. In no one of them is

any effort made to assist the court to correct its sup-

posed error nor do these refer with such particularity

to the portion complained of that it can be identified.

Appellant has set out in its specifications of error long

excerpts from the instructions given. In hardly any

instance has it cited all that the court said upon the

given subject. Most of the instructions covered several

propositions of law, at least one of which is not even

attacked. None of these exceptions is sufficient.

Killisnoo Packing Co. vs. Scott, 14 Fed. (2d) 86.

Jones vs. U. S., 265 Fed. 235.

The next group are exceptions to the refusal of the

court to give instructions proposed by appellant. These

are subjects to the same objection. They only refer

to the proposed instructions by numbers and give a

brief reference to the subject-matter of the instruction
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proposed. In no instance do they call attention of the

court to the particular portion thereof which is claimed

to have been omitted and in every case they fail to

state the law correctly when it is considered with refer-

ence to the facts of the instant case. They, likewise,

arc insufficient.

Alaska Steamship Co. vs. Katzeek, 16 Fed (2d)
210.

By the last two exceptions, appellant attempted to

challenge the court's instruction that the booklet repre-

sented plaintiffs' land to be adapted to the growing of

deciduous fruit commercially. As we have already

pointed out in this brief, in the course of the argument

appellant admitted not only that the representations

referred to this particular piece of land but, further,

admitted that it had represented that the land was proven

beyond a doubt to be well adapted to the raising of fruit

commercially. How appellant could be injured by the

court's stating what its counsel had already admitted to

the jury is difficult to understand. Indeed, we do not

understand it.

CONCLUSION

We can find nothing in this case to single it out and

distinguish it from the cases which went before. The

assignments of error are slightly different. Most of

them are hypertechnical. The matters complained of are

not likely to have influenced the jury, who were familiar

with lands of the type involved and under the facts

could have come to no other conclusion. The excep-

tions noted to the instructions are all insufficient to

bring the matter before an appellate court. There are
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additional specifications of error, but we have not at-

tempted to reply to any of those on which no argument

was advanced.

Respectfully submitted,

RALPH H. LEWIS
GEORGE E. McCUTCHEN

Attorneys for Appellees.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

Attorneys for Appellant:

BUTLER, VAN DYKE & DESMOND, Esqs.,

EDWARD P. KELLY, Esq.,

Sacramento, Calif.

Attorneys for Appellee:

RALPH H. LEWIS, Esq.,

GEORGE E. McCUTCHEN, Esq.,

Sacramento, Calif.

In the Northern Division of the District Court of

the United States, in and for the Northern Dis-

trict of California.

N. H. NEPSTAD,
Plaintiff,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiff complaining alleges:

I.

That defendant is now, and was at all times

herein mentioned, a corporation duly organized and

existing under and by virtue of the laws of the

State of Minnesota.
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II.

That plaintiffs are citizens and residents of the

State of California ; that defendant is a resident of

the State of Minnesota; and the matter in contro-

versy, exclusive of interest and costs, exceeds the

sum of $3,000.00.

III.

That on and prior to the month of March, 1922,

plaintiff was residing at Minot, North Dakota, was

wholly unfamiliar with California farm and fruit

lands, the nature, qualities and values thereof and

in the negotiations hereinafter referred to was com-

pelled to rely, and did rely, entirely upon the state-

ments and representations of defendant with re-

spect thereto.

IV.

That defendant well knew of the unfamiliarity

of plaintiff with each of the matters and things con-

tained in the representations hereinafter set forth

and with intent to cheat and defraud plaintiff by

inducing him to enter into the contracts hereinaf-

ter referred to falsely and fraudulently stated

[1*] and represented to plaintiff that all of the

tracts of land in the county of Sacramento, State

of California, and particularly that each of the

tracts hereinafter referred to was of the fair and

reasonable market value of $350.00 per acre and

upwards; that each acre thereof was of the fair

and reasonable value of $350.00 per acre and up-

wards; that all of the land thereof was rich and

"^pTge-number appearing at the foot of page of original certified

Transcript of Record.
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fertile and was capable of producing all sorts of

t.iini crops and products; and all of said land was

entirely free from all conditions and things inju-

rious or harmful to the growth of fruit-trees ; that

all of said land was perfectly adapted to the rais-

ing of all kinds of deciduous fruits in commercial

quantities ; that all of said land was capable of pro-

ducing large crops of any kind of deciduous fruits

planted thereon; and that said crops were of the

finest quality.

V.

That at the instance of defendant, plaintiff made

a visit to California about the month of May, 1922,

for the purpose of viewing said lands and on the

occasion of said visit was met by defendant and

shown over said lands casually and for a very short

period of time and was also taken upon thriving

and productive orchard lands in the Fair Oaks

district and in the Carmichael Colony in the

Comity of Sacramento, State of California. That

defendant then and there stated to plaintiff that all

of the lands being sold by defendant were similar

in quality, soil conditions and productivity to the

lands of said thriving and productive farms. That

all of said investigation was conducted under the

strict supervision and guidance of defendant and

plaintiff made no other investigation thereof and

relied solely upon the statements and representa-

tions of defendant in each of the matters and things

hereinafter set forth.

VI.

That plaintiff was then the owner of a certain
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promissory note executed by T. T. Ethun for

$823.00, and said sum was [2] the reasonable

value of said note. That plaintiff was also the

owner of that certain real property in Minot, N. D.,

known as 1016 Second St. N. E., and more particu-

larly described as Lot 9, Block 5, Lake View Addi-

tion to the City of Minot, N. D., and said real prop-

erty was unincumbered and was of the fair and

reasonable value of $6,500 and upwards.

VII.

That plaintiff relied upon said representations,

and each of them, and believed them to be true and

solely by reason of his reliance thereon on or about

the 24th day of March, 1922, executed a certain

contract whereby he agreed to purchase from de-

fendant at a price of $14,000.00 that certain real

property in the County of Sacramento, State of

California, described as Lots No. 101, 102, 107 and

108 in Rio Linda Subdivision No. 6, containing 40

acres; to transfer said note and said real property

to defendant and receive credit thereon in the sum

of $7,323.00.

VIII.

That thereafter and on or about the 12th day of

September, 1922, defendant requested plaintiff to

enter into a modification of said contract. That

plaintiff had made no further investigation of said

property and had acquired no additional informa-

tion concerning the same and still relied upon the

statements and representations of defendant herein-

after set forth. That solely by reason thereof plain-

tiff thereupon entered into another contract with de-
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i'eudant, which contract bore the date of March 24,

1922, but was really executed on or about the 20th

day of September, 1922, and thereby agreed to pur-

chase, for a sum of $14,000.00 that certain real prop-

erty described as Lots No. 93, 94, 102 and 107 of Rio

Linda Subdivision No. 6 as per the official map
filed in the office of the Recorder of the County of

Sacramento, State of California, containing 40

acres, and defendant in consideration [3] of the

previous transfer of said note and of said real

property in Minot, N. D., acknowledged receipt of

a payment on said contract of $7,523.00.

IX.

That plaintiff well and faithfully did and per-

formed all the terms, covenants and conditions of

said contract on his part to be performed and well

and faithfully paid all of said balance to defendant

prior to the 2d day of February, 1926, and there-

upon received from defendant a deed to said land

described real property.

X.

That said representations were, and each of them

was, at the time of the making thereof, false and

untrue and were known to defendant to be false

and untrue. That it was not then, there or at all

true that any of said real property in Sacramento

County then being sold by defendant was of the

fair or reasonable market value of in excess of

$50.00 per acre and/or that any of said land was

fertile or would produce any crops in commercial

quantities and/or was at all adapted to the growing
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of fruits or fruit-trees and/or was capable of pro-

ducing any merchantable fruits and/or that any of

said land was similar to the other lands so shown

to plaintiff. That, on the contrary, said land was

poor and unfertile, was underlaid with hard-pan

and clay and was not at all adapted to the grow-

ing of fruit-trees or any farm crops or products.

XI.

That by reason of the false and fraudulent rep-

resentations of defendant, as aforesaid, and by rea-

son of his entering into said contracts with defend-

ant, as aforesaid, plaintiff has been damaged in the

sum of $12,000.00.

XII.

That the said acts of defendant and defendant's

whole course of conduct were unlawful, malicious,

fraudulent and oppressive and a reasonable sum to

be allowed plaintiff as punitive damages therefor

is $5,000.00. [4]

WHEREFORE, plaintiff prays judgment for

$17,000.00, interest thereon at the rate of 7% per

annum from the 24th day of March, 1922, costs of

suit and general relief.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff. [5]

State of California,

County of Sacramento,—ss.

N. H. Nepstad, being first duly sworn, deposes

and says that he is the plaintiff in the above-en-

titled matter and that he has read the foregoing
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complaint and knows the same to be true of his own

knowledge, except as to the matters therein stated

on information and belief, and as to those matters

he believes it to be true.

N. H. NEPSTAD.

Subscribed and sworn to before me this 28th day

of February, 1928.

[Seal] GEORGE E. McCUTCHEN,
Notary Public in and for the County of Sacra-

mento, State of California.

[Endorsed] : Filed Feb. 29, 1928. [6]

[Title of Court and Cause.]

DEMURRER TO COMPLAINT.

Now comes defendant above named and demurs

to the complaint of plaintiff on file herein, and for

grounds of demurrer alleges as follows:

I.

That said complaint does not state facts sufficient

to constitute a cause of action.

II.

That said complaint is uncertain in this, that it

cannot be ascertained therefrom why plaintiff was

compelled to rely upon the statements and repre-

sentations of the defendant with respect to the

property referred to in plaintiff's complaint.

III.

That said complaint is further uncertain in this,
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that it cannot be ascertained therefrom whether or

not plaintiff, prior to entering into said contract,

knew or was informed that the lands alleged to

have been purchased from defendant were under-

lain with hard-pan and clay.

IV.

That said complaint is further uncertain in this,

that it cannot be ascertained therefrom what quan-

tities of fruit are [7] "commercial quantities,"

or what is meant by the term "commercial quanti-

ties" as used in plaintiff's complaint, or what is

meant by the term "merchantable fruits" as used

therein, or in what way or in what particulars said

lands purchased by plaintiff were not similar to

the other land alleged to have been shown to plain-

tiff.

V.

That said complaint is further uncertain in this,

that it cannot be ascertained therefrom what is

meant by the terms "rich and fertile" as used in

plaintiff's complaint with relation to the quality of

the soil alleged to have been purchased by plain-

tiff, or what is meant by the terms "conditions and

things injurious or harmful to the growth of fruit-

trees," or what defects in said soil rendered it un-

adapted to the growing of fruits or fruit-trees, or

why said soil was not adapted to the growing of

fruit-trees or adapted to the growing of farm crops

or products.

VI.

That said complaint is ambiguous and unintelli-
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gible for each of the reasons hereinabove given for

its being uncertain.

VII.

That this action and cause of action is barred

under the provisions of Section 338 and of Subdi-

vision 4 thereof of the Code of Civil Procedure of

the State of California.

WHEREFORE defendant prays that plaintiff

take nothing by his action herein, and that it be

hence dismissed with its costs of suit herein in-

curred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Service hereof is hereby admitted and receipt of

copy acknowledged this 13th day of March, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Pltf.

[Endorsed] : Filed Mar. 13, 1928. [8]

[Title of Court and Cause.]

AMENDMENT TO COMPLAINT.

Comes now the plaintiff above named and pur-

suant to the amiexed stipulation files this, Lis

amendment to complaint herein:

XIII.

That plaintiff did not return to California until

July, 1922, and did not move upon said land but

took up his residence in the city of Sacramento.
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That during the fall of 1922 plaintiff went to

Canada on business and remained there until the

winter of 1922 and then returned to his residence in

the city of Sacramento. That thereafter plaintiff

was again absent from said community and in

Canada during the fall of 1923. That plaintiff

has never lived on said land and during all the

balance of said time has been employed as a car-

penter in and about the city of Sacramento.

XIV.

That all of the lands adjoining the lands so sold

by defendant to plaintiff were sold to persons

formerly residing in the eastern part of the United

States as fruit lands of great value, and said per-

sons were unfamiliar with the values of California

lands and with the adaptability of said tracts to

the growing of fruit, and it was believed generally

in the locality of said land up to February, 1927,

that said lands were fruit lands and were of a value

of approximately $350.00 per acre. [9]

XV.
That plaintiff retained said land as an investment

and had no occasion to have the same appraised

or to offer it for sale and did not hear from any-

one that it was not of said value or was not rich and

fertile fruit land prior to the spring of 1927.

XVI.

That in the spring of 1927 a number of said per-

sons discovered that they had been defrauded in

the purchase of adjoining lands and complained to

the Real Estate Commissioner of the State of Cali-
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fornia, and some sort of hearing of their charges

was had before said Real Estate Commissioner.

That said complaints were dismissed by said Com-

missioner for lack of jurisdiction and nothing fur-

ther was done at that time. That plaintiff did not

make any particular inquiry as to the outcome of

said hearing but was subsequently advised by de-

fendant that said complaints had been dismissed

because there was no foundation in fact therefor,

and defendant then represented to plaintiff that his

land was worth the amount that he had paid for it

and was rich and fertile fruit land. That because of

the dismissal of said charges plaintiff believed said

statements to be true and did not actually realize

that he had been defrauded until sometime after

the middle of the year 1927. That plaintiff's actual

discovery thereof was brought about by a further

discussion of the facts concerning said tracts of land

with other settlers in said locality who had been so

defrauded.

WHEREFORE, plaintiff prays judgment for

$17,000.00, interest thereon at the rate of 7% per

annum from the 21th day of March, 1922, costs of

suit and general relief.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff. [10]
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It is hereby stipulated that the foregoing amend-

ment to complaint may be filed in the above-entitled

matter.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Approved.

District Judge.

Service of copy admitted 4/24/28.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

[Endorsed] : Filed Apr. 25, 1928. [11]

[Title of Court and Cause.]

DEMURRER TO AMENDED COMPLAINT.

Comes now defendant above named and demurs

to plaintiff 's complaint as amended, and for grounds

of demurrer thereto, alleges:

I.

That said complaint does not state facts sufficient

to constitute a cause of action.

II.

That said action and cause of action is barred

by the provisions of Section 338 and of Subdivision

4 thereof of the Code of Civil Procedure of the State

of California.
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III.

That said complaint is uncertain in this, that it

cannot be ascertained therefrom why or for what

reason plaintiff did not discover the alleged falsity

of the representations made to him concerning said

land prior to three years before the commence-

ment of his action herein; and in this, that it

cannot be ascertained therefrom how, why, or for

what reason plaintiff did not discover what was

the fair and reasonable value of said land so pur-

chased by him more than three years prior to the

commencement of his action herein ; and in this, that

it cannot be ascertained therefrom why or for what

reason plaintiff did not discover that said land was

not adapted to raising fruit in [12] commercial

quantities, more than three years prior to the com-

mencement of his action herein.

WHEREFORE, defendant prays that plaintiff

take nothing by his action herein, and that it be

hence dismissed with its costs of suit herein in-

curred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Service hereof is hereby admitted and receipt of

copy acknowledged this 10th day of May, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Pltf.

[Endorsed] : Filed May 10, 1928. [13]
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At a stated term of the Northern Division of the

United. States District Court for the Northern

District of California, held at the courtroom

thereof, in the city of Sacramento, on Mon-

day the 11th day of June, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable FRANK H.

KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—JUNE 11, 1928—OR-

DER OVERRULING DEMURRER.

The demurrer to complaint and the demurrer to

the amended complaint came on regularly this day

for hearing, and after argument by the counsel for

the respective parties IT IS ORDERED that the

demurrers be and the same are hereby overruled,

with 20 days to answer. [14]

[Title of Court and Cause.]

ANSWER.

Now comes defendant above named, and answer-

ing plaintiff's complaint, admits, denies and alleges

as follows, to wit:

I.

Admits the allegations contained in Paragraphs I

and II of plaintiff's complaint.
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II.

Admits that on and prior to March, 1922, plain-

tiff was residing at Minot, North Dakota.

III.

Admits that plaintiff made a visit to California

about the month of May, 1922, for the purpose of

viewing the lands referred to in his complaint, and

on the occasion of said visit was showm over said

lands by defendant.

IV.

Admits the allegations contained in Paragraph

VI of plaintiff's complaint.

V.

Admits that on the 24th day of March, 1922,

plaintiff executed a contract whereby he agreed to

purchase of and from defendant, at a price of $14,-

000.00, certain real property described in Paragraph

VII of his complaint, and agreed to transfer the

promissory note and real property referred to in

Paragraph VI [15] of his complaint to the de-

fendant, upon receiving a credit upon the purchase

price of said land, in the sum of $7,323.00.

VI.

Denies that on the 12th of September, 1922, or at

any other time, defendant requested plaintiff to

enter into a modification of said contract, but ad-

mits that said contract was at the request of plain-

tiff modified. Admits that said modified contract

was executed on or about the 20th day of Sep-

tember, 1922, and that thereby plaintiff agreed to

purchase for the sum of $14,000.00, the real prop-
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erty described in Paragraph VIII of plaintiff's

complaint, and that in consideration of the previous

transfer of said note and real property to defend-

ant, plaintiff received credit of the sum of $7,323.00,

upon said contract, and that plaintiff at said time

transferred an additional parcel of property in

Minot to defendant, receiving a further credit of

Two Hundred Dollars upon said second and modi-

fied contract.

VII.

Admits the allegations of Paragraph I3t of plain-

tiff's complaint.

VIII.

Defendant denies each and all of the allegations

of plaintiff's complaint not hereinabove denied for

want of information or belief, or not hereinabove

expressly admitted.

Further answering plaintiff's complaint, and as

a further defense thereto, defendant alleges:

That this action and cause of action is barred

under the provisions of Section 338 of the Code of

Civil Procedure of the State of California, and of

Subdivision 4 thereof.

WHEREFORE, defendant prays that plaintiff

take nothing by his said action herein, and that de-

fendant have and recover of and from the said

plaintiff its costs of suit herein incurred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant, [16]
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State of California,

Comity of Sacramento.

L. B. Schei, being duly sworn, deposes and says:

That he is an officer, to wit, the resident secre-

tary of Sacramento Suburban Fruit Lands Com-

pany, a corporation, the defendant in the within-

entitled action ; that he makes this affidavit for and

on behalf of said corporation defendant; that he

has read the foregoing and annexed answer and

knows the contents thereof, and that the same is

true of his own knowledge, except as to such mat-

ters as are therein stated upon information or be-

lief, and as to such matters he believes it to be true.

L. B. SCHEI.

Subscribed and sworn to before me this 27th day

of August, 1928.

[Seal] J. W. S. BUTLER,
Notary Public in and for the County of Sacra-

mento, State of California.

Service hereof is hereby admitted and receipt of

copy acknowledged this 29th day of August, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Pltf

.

[Endorsed] : Filed Aug. 29, 1928. [17]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city of Sacramento, on Thurs-

day, the 18th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District

of Montana, designated to hold and holding

this court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 18, 1928—

TRIAL.

This case came on regularly this day for trial.

Geo. E. McCutchen and Ralph Lewis, Esqs., ap-

pearing as attorneys for the plaintiff and J. W. S.

Butler and E. P. Kelly, Esqs., appearing as at-

torneys for the defendant. Thereupon the follow-

ing named persons, viz.

:

C. D. Virgilio, Joseph Devine,

Ralph W. Schenken, W. A. Wilson,

Chas. Singer, Joseph Dimock,

H. F. Denberry, Joseph Z. Lock,

John E. Westoby, Albert Greer, and

Henry W. Peterson, Ted J. Gibson,

twelve good and lawful jurors, were, after being

duly examined upon their oaths, sworn to try the

issues joined herein. Counsel for both sides made

their opening statements to the Court and jury.
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N. II. Nepstad, P. F. Shirley, Howard D. Kerr,

R. B. Loucks, IT. L. Frederickson, Adolph Stern

and Herbert C. Davis were sworn and testified on

behalf of the plaintiff, and the plaintiff introduced

in evidence and filed his exhibits marked Nos. 1, 2,

3, 4, 15, 16, 17 and 18, and the plaintiff rested.

F. E. Unsworth, H. F. Bremer, Louie Terkelson,

John Posehn, James Geddes, Lambert Hagel, E. E.

Amblad, Arthur Morley and F. E. Twining were

sworn and on behalf of the defendant and the de-

fendant introduced in evidence and filed its exhibits

marked Nos. 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 19, 20,

21, 22, 23, 24, 25, 26, 27 and 28, and the defendant

rested. N. H. [18] Nepstad and Herbert C.

Davis were recalled in rebuttal and E. Perra and

John V. Krai were sworn and testified on behalf

of the plaintiff in rebuttal, and the plaintiff again

rested. J. W. S. Butler, -Esq., made and filed a

motion for a directed verdict, which motion was

ORDERED denied. After argument by the coun-

sels for the respective parties, it was ORDERED
that the further trial hereof be continued to Fri-

day, October 19, 1928, at 9:30 o'clock A. M., and

the jury, after being duly admonished, were ex-

cused until that time. [19]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city of Sacramento, on Friday,

the 19th day of October, in the year of our Lord

one thousand nine hundred and twenty-eight.

Present: The Honorable GEORGE M. BOUR-
QUIN, District Judge for the District of Mon-

tana, designated to hold and holding this court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 19, 1928—

TRIAL (RESUMED).

The parties hereto and the jury impaneled being

present as heretofore the trial was thereupon re-

sumed. After the instructions of the Court to the

jury, the jury at 10:10 A. M. retired to deliberate

upon their verdict. At 1:50 o'clock P. M. the jury

returned into court for further instructions, and

again retired at 1:55 o'clock P. M. for further de-

liberation. At 3:40 o'clock P. M. the jury returned

into court and upon being asked if they had agreed

upon a verdict, replied in the affirmative, which ver-

dict was ORDERED recorded as follows, viz.:

"We, the jury, find in favor of the plaintiff

and against the defendant, and assess the plain-

tiff's damages at $7,000.

Dated: October 19, 1928.

C. D. VIRGILIO,
Foreman. '

'
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and the jury being asked if said verdict is their ver-

dict, each juror replied that it is. ORDERED
judgment be entered herein in accordance with said

verdict and for costs. ORDERED that juror

Henry W. Peterson be excused until Tuesday, No-

vember 13th, 1928, at ten o'clock A. M., and the re-

maining eleven jurors be excused from further at-

tendance upon this court. [20]

[Title of Court and Cause.]

VERDICT.

We, the jury, find in favor of the plaintiff and

against the defendant, and assess the plaintiff's

damages at f7,000.

C. D. VIRGILIO,
Foreman.

Dated: October 19, 1928.

[Endorsed] : Filed at 3:40 o'clock P. M., Oct. 19,

1928. [21]

In the Northern Division of the United States

District Court for the Northern District of

California.

No. 476.

N. H. NEPSTAD,
Plaintiff,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
COMPANY, a Corporation,

Defendant.
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JUDGMENT.

This cause having come on regularly for trial on

the 18th day of October, 1928, being a day in the

October, 1928, Term of said Northern Division of

said court, before the court and a jury of twelve

men duly impaneled and sworn to try the issues

joined herein, Geo. E. McCutchen and Ralph Lewis,

Esqrs., appearing as attorneys for the plaintiff and

J. W. S. Butler and E. P. Kelly, Esqrs., appearing

as attorneys for the defendant ; and the trial having

been proceeded with on the 18th and 19th days of

October, 1928, in said Term, and evidence, oral and

documentary, upon behalf of the respective parties

having been introduced and closed and the cause

after arguments of the attorneys and the instructions

of the Court having been submitted to the jury, the

jury having subsequently rendered the following

verdict, which was ORDERED recorded, to wit:

"We, the jury, find in favor of the plaintiff

and against the defendant, and assess the plain-

tiff's damages at $7,000.

Dated: October 19, 1928.

C. D. VIRGILIO,
Foreman. '

'

and the Court having ORDERED that judgment be

entered in accordance with said verdict:

WHEREFORE, by virtue of the law and by rea-

son of the premises aforesaid,— [22]

IT IS ORDERED AND ADJUDGED that the

plaintiff, N. H. Nepstad, do have and recover of
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and from the defendant Sacramento Suburban

Fruit Lands Company, a corporation, the sum of

Seven Thousand ($7,000.00) Dollars, and for costs

taxed at $38.1.").

Judgment entered this 19th day of October, 1928.

WALTEB B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [23]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable GEORGE M. BOURQUIN,
Judge of the District Court of the United

States, for the Northern District of California

:

Now comes the defendant, Sacramento Suburban

Fruit Lands Company, a corporation, by its attor-

neys, and respectfully shows:

That the defendant, feeling aggrieved by the ver-

dict and judgment thereon in said cause rendered

on the 19th day of October, 1928, in favor of plain-

tiff and against defendant, for the sum of Seven

Thousand ($7,000.00) Dollars, damages, with costs

amounting to Thirty-eight and 15/100 ($38.15)

Dollars, hereby petitions the Court for an order

allowing the defendant to appeal to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit for the reasons set forth in the assignment of

errors filed herewith, and that a citation be issued

as provided by law, and that a transcript of the
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record upon which said judgment was based be sent

to the Honorable United States Circuit Court of

Appeals for the Ninth Circuit, and that all further

proceedings in this court be suspended and stayed

until the determination of the appeal, and that an

order be made fixing the amount of surety which

said defendant shall give upon this appeal.

Dated: November 28th, 1928.

J. W. S. BUTLER
(BUTLER, VAN DYKE & DESMOND),

EDWARD P. KELLY,
Attorneys for Defendant. [24]

Service hereof is hereby admitted and receipt of

copy acknowledged this 28th day of November, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 30, 1928. [25]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes Sacramento Suburban Fruit Lands

Company, a corporation, the defendant in the above-

entitled cause, and makes and files the following

assignment of errors, upon which it will rely in its

prosecution of the appeal from the verdict and the

judgment thereon, herein made and entered on the

19th day of October, 1928, in favor of the plaintiff,

and against this defendant:
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I.

The Court erred in overruling defendant's de-

murrer to the complaint filed in the above-entitled

cause.

II.

The Court erred in sustaining an objection to the

introduction in evidence of certain telegrams, as

follows

:

"Q. I show you a telegram dated June 15,

1922, signed by yourself. Did you send that

telegram'? A. I can't remember.

Q. I show you two telegrams, one dated June

12, 1922, signed by yourself, addressed to E. E.

Amblad, and a reply dated June 15, 1922, ad-

dressed to you, and signed [26] by E. E.

Amblad ; did you send one and receive the other

of those two telegrams'?

A. Maybe I did, if it is here.

Mr. KELLY.—We offer in evidence the three

telegrams as described above.

Mr. McCUTCHEN.—We object to them as im-

material, irrelevant, and incompetent, and they

are not sufficiently proved. I don't understand

the witness to say that he did; he says maybe

he did.

The COURT.—He has not admitted them.

Objection sustained.

Mr. KELLY.—Q. Mr. Nepstad, did you or

did you not send and receive these telegrams ?

A. Well, I can't remember for sure.

Q. Will you say you did not 1

?
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A. I won't say that, either, I don't remem-

ber.

Mr. KELLY.—We renew the offer.

Mr. McCUTCHEN.—The same objection.

The COURT.—Objection sustained."

III.

The Court erred in sustaining an objection to

admission in evidence of a telegram from the plain-

tiff to E, E. Amblad, as follows

:

"Q. Will you examine these other letters and

documents'? Those are all letters passing be-

tween you and the plaintiff, are they?

A. Yes, and one telegram received.

Q. This telegram of June 5 was received

from Mr. Nepstad, was it? A. Yes. [27]

Mr. BUTLER.—We offer that.

Mr. McCUTCHEN.—We object to that tele-

gram. Nepstad says he does not remember

signing it. It is not proved that he signed it.

We object to it as immaterial, irrelevant, and

incompetent, and no foundation laid.

Mr. BUTLER.—Q. It was received from the

telegraph company in due course of business,

was it? A. Yes.

Mr. BUTLER.—We offer it.

The COURT.—I don't think the proof is suf-

ficient, unless you have something else, for in-

stance, unless you have an answer to it. Ob-

jection sustained.

Mr. BUTLER.—Exception. '

'
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IV.

The Court erred in sustaining an objection to the

admission in evidence of a telegram from plaintiff

to E. E. Amblad, as follows:

"Mr. BUTLER.—I offer this one of June 12.

Mr. McCUTCHEN.—The same objection.

The COURT.—Objection sustained.

Mr. BUTLER.—Exception."

V.

The Court erred in sustaining an objection to the

introduction in evidence of a telegram from Mr.

Amblad to the plaintiff, as follows:

"Mr. BUTLER,—I offer this one dated June

15, 1922, from Mr. Amblad to Mr. Nepstad.

Mr. McCUTCHEN.—The same objection.

The COURT.—Objection sustained.

Mr. BUTLER.—Exception." [28]

VI.

The Court erred in denying defendant's motion

for an instructed verdict, as follows:

"Mr. BUTLER,—I desire to move at this time

that the Court instruct the jury to render a verdict

in favor of the defendant on the following grounds

:

(1) That the evidence is insufficient to show that

defendant deceived or defrauded plaintiffs in the

making of the contract referred to in plaintiff's

complaint for the purchase by plaintiff from de-

fendant of land or either of said contracts.

(2) That the evidence is insufficient to show that

defendant misrepresented the quality or character
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of the land purchased by plaintiff from defendant,

or the value thereof.

(3) That the evidence is insufficient to show that

the plaintiff has been damaged by any act on the

part of defendant.

(4) That the evidence shows affirmatively that

plaintiff's cause of action is barred by the provi-

sions of Section 338, and of Subdivision 4 thereof,

of the Code of Civil Procedure of the State of Cali-

fornia, and that the evidence is insufficient to show

that plaintiff's cause of action is not barred by said

above-quoted provisions of said section of said Code.

The COURT.—The Court is of the opinion that

the evidence is sufficient to go to the jury, and to

sustain a verdict for the plaintiff, and that the suit

is in time, providing the jury finds that the greater

weight of the [29] evidence is with the plaintiff.

Motion denied.

Mr. BUTLER.—Exception."

VII.

The Court erred in not holding that the evidence

was insufficient to sustain plaintiff's cause of ac-

tion.

VIII.

The Court erred in not holding that plaintiff's

cause of action was barred by the statute of limita-

tions.

IX.

The Court erred in instructing the jury on the

question of the representations alleged to have been

made by the defendant to the plaintiff, as follows:
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"Coming now to the first representation, Was it

represented to him that the land was adapted to

commercial orcharding? In the first place, the de-

fendant's advertising says so. Remember that the

defendant, a corporation, speaks by the mouth of

its agents, and by its advertising. The book is its

agent, just as much as Mr. Amblad was its agent,

who testified on the stand. So, if it represented

that in its book, or through Mr. Amblad, the de-

fendant is liable for it and is responsible for it.

And, as counsel freely stated, they stand for it,

provided it is proven. If any one of you sent out

an agent to do business for you, you would be bound

by his statements and by his representations, and

if he falsifies you can be held to account for it,

and to make it good if what he represented was

within the scope of his employment. So we find in

the book the advertising that came to the plaintiff

before he purchased, that the land is represented

as adapted to commercial orcharding. Indeed, the

book goes [30] so far as to say in what is as-

sumed to be a letter that it is proven beyond doubt

to be adapted to the commercial raising of decidu-

ous fruit—apples, pears, plums, apricots, and the

like. Deciduous fruits are the tree fruits whereof

the trees lose their leaves every year—cherries,

peaches, and the like. The mere fact that it ap-

pears in the book in the form of a letter—and it

appears in other places also, not in letters—does not

relieve the defendant from responsibility. What-

ever it prints in that book it says, no matter in

what form it is, whether in the statement of a letter,
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or assumed to be an endorsement by a number of

citizens, or the like, the defendant is responsible.

The plaintiff testifies that Amblad also told him

that same thing,—that Amblad represented to him

that this land was well adapted to commercial or-

charding, for all kinds of fruit grown in California.

He showed him pictures of orchards, and said the

land was rich and fertile, you can plant grapes

between the trees and the grapes will pay for the

land before the trees come into bearing, and then

you can grub the grape-vines out if you want to and

rely on the orchard. That is what the plaintiff tes-

tified that Mr. Amblad told him. Mr. Amblad took

the witness-stand, but he did not deny that. Mr.

Amblad did not say anything about that.

So you see you have it in the book, you have it

in the testimony of the plaintiff, that Mr. Amblad

also said so, and there is no denial by Mr. Amblad,

or of what is in the book, so that representation

must be taken to be proven, Gentlemen of the Jury,

and there cannot be any [31] other reasonable

conclusion, in the light of the evidence.

Now, as to the representation that the land was

$350 an acre. The book praises the land very

highly. Of course, there is nothing wrong in that.

Anyone has a right to praise his land; he has a

right to fix any price on it he sees fit; but when he

goes beyond that and says it is worth so much, its

value is so much, when he says that to one who is

not in an equally favorable situation to know the

truth, then he becomes liable for it if it is false.

The plaintiff testifies that Mr. Amblad did tell him
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that the land was worth $350 an acre, and would

be worth $400 an acre, the price would be raised

soon. A mere prophecy as to the future would

amount to nothing. Plaintiff said that Amblad told

him the price was $350 an acre, and it was worth

that. Now, again, Mr. Amblad, on the witness-

stand, did not deny that. So, ask yourselves if there

is any reason, considering that it was easy for the

defendant to deny it if it had not been made, they

had the witness here, and the plaintiff says that that

representation was made, and he did not deny it.

So you ask yourselves why shouldn't you accept

the plaintiff's statement that that representation

wras made, and is so proven."

X.

The Court erred in instructing the jury on the

question of the falsity of the alleged representa-

tions.

XI.

The Court erred in instructing the jury on the

question of defendant's knowledge of the falsity of

the alleged representations, as follows: [32]

"If either of those representations are thus made

out by the greater weight of the evidence, you pro-

ceed to the next step, and that is, it must appear

that these representations were false, and that the

defendant knew they were false, or one of them,

or should have known it, or made the assertions or

the representations in a positive fashion in the

face of which the Court will not hear it deny that

it knew the truth. The defendant had been dealing
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with these lands for some ten years at the time it

sold to the plaintiff. I think its book says it sold

its first tract out here in 1912. It had experts in

its employ. Why was it it put it out to the world

that this land was adapted to commercial orchard-

ing, if it did not know whether it was or not?

Would it not be at fault there 1

? The law would

say so. It was open to it to know. It had ten

years to find it out, not only by experiments on

the land in the neighborhood, but it had its experts

to tell us what it was adapted to, and the nature

and extent of the hard-pan, and what it would be

likely to do to the growth of trees on a commercial

orchard. It made the assertions positively. It

states in its advertising book that it is proven be-

yond doubt; and when you say a thing is proven

beyond doubt that implies a test, that it has been

tested and demonstrated. If they make a positive

assertion of that sort and it is not true, they are

just as responsible as if they knew it was false.

That is the law. Did it know that the land was not

worth $350 an acre? Should it have known it?

Value means the reasonable market value that pre-

vails for like lands in that locality. The price that

someone pays who is not [33] compelled to buy,

but who would buy the land, and from someone

who was not compelled to sell but who would sell.

If it was not worth $350 did defendant know it?

If it did not know it, why shouldn't it know it,

having its experts, and dealing with the land for

eight or ten years before it sold to the plaintiff?

So if you find by the greater weight of the evi-



vs. N. H. Nepstad. 33

dence that the defendant made this positive asser-

tion as to the adaptability of the land to commer-

cial orcharding, which it did, or knew that the value

was not $350 an acre, or should have known it, the

plaintiff's case is so far made out."

XII.

The Court erred in instructing the jury on the

question of defendant's intent to deceive the plain-

tiff, as follows:

"Then you come to the next step: Did the de-

fendant make those representations with the in-

tent that plaintiff would believe them, rely on them,

and be induced to buy the land? Well, the whole

case is nothing more or less than a common sense

proposition, Gentlemen of the Jury, and this is

one of the clearest parts of it. What does a man

advertise for but to persuade his prospect to be-

lieve what he advertises, and to rely on it, and to

act on it, and to come in and buy 1

? There should

be no hesitancy on your part over that. Undoubt-

edly the defendant intended its advertising to be

believed, and to influence the prospect, and to induce

him to enter into a bargain with him to buy the

land." [34]

XIII.

The Court erred in instructing the jury on the

question of plaintiff's belief in the alleged repre-

sentations and his reliance thereon, as follows:

"Finding that made out by the greater weight

of the evidence, if you do, then plaintiff's case is so

far made out, and you proceed to the next step:

Did the plaintiff believe those representations, did
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they influence him, in whole or in part, did he rely

upon them in whole or in part, and was thereby in-

duced to buy the lands, which otherwise he would

not have bought ? Of course, if regardless of those

representations in the book, and by Amblad, in so

far as Amblad made them, plaintiff would have

purchased the land, then, of course, the represen-

tations are immaterial, they cut no figure, because

if you will buy regardless of the representations,

if they did not influence you, you cannot say you

were damaged by them.

What is the situation in respect to that 1

? Plain-

tiff was a Minnesotan, if I remember right. He
fell in with Amblad down in North Dakota, and dis-

cussed this land. First he had the book. He never

had been to California. I am taking his statement

for it. He says he did not know anything about

California lands, fruit lands, or what they were

adapted to, or the manner of raising California

fruits, commercially or otherwise. He says he did

believe Amblad, and he believed the book. Ask

yourselves why he shouldn't. Why shouldn't he

believe them and act upon them'? He entered into

a contract after they had been made to him, and

turned over some property right [35] in the be-

ginning to the defendant. He signed what is called

an application. He made an offer to buy the land

for $14,000, provided the defendant would accept

the offer. Eventually, the defendant did accept it.

That is the form it took, an offer, and the other

party accepted it. I do not remember when it was

accepted, but so far as plaintiff knew it was not
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accepted until after he had been out in this country.

After the plaintiff discussed the matter with Ani-

blad and icad the book, he said he came to Califor-

nia to look at the land. He talked to Amblad, and

listened to his reports with respect to the property,

and when he came to Sacramento he found Amblad

right at the depot. Amblad took him along. Was
that for the purpose of making sure of him, and

seeing to it that he did not fall into the hands of

somebody else
1

? Ask yourselves that question.

Amblad took him around for four days. Plaintiff

says they were on this land only once. He did not

see anything wrong with it. They made a casual

inspection. Amblad says they just walked over it

and made a surface inspection. Amblad says, I

think, they were on the land three or four times.

He viewed your city here—which was attractive,

of course, and the orchards up in Carmichael

and elsewhere, and showed him what his own land

would probably arrive at in the course of time, the

plaintiff says. For what other purpose would a

real estate man take a prospect out to other sec-

tions to show him growing orchards'? The plain-

tiff says Amblad told him his land would be like

that when it was planted sufficiently along with

fruit for commercial purposes. [36]

There is a rule of law, Gentlemen, which is this:

If the party does not rely on the representations

made to him, but relies upon what he sees, sees

upon the land, and if he discovers the truth in his

inspection, then, of course, he cannot say he relied

on representations. But you must remember that
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the plaintiff was dealing with experts, and that he

was not an expert on California lands and fruit

lands; whether the vital elements were in the soil,

as you look at it, is not obvious by a surface inspec-

tion, which he and Amblad said only was made.

Apparently it is a matter of dispute to-day be-

tween experts whether that land is fertile, and

whether it is adapted to commercial orcharding.

The law does not require him to employ experts.

You can presume that he knew what a man of his

experience would know, by going out and looking

at the land, like he and Amblad says the plaintiff

did. The mere view would not expose how much

hard-pan was under the ground, or the depth of the

hard-pan. Whether it would tell the average man
that it would defeat commercial orcharding is a

matter that you will determine. He says he did

not see the hard-pan. Nobody says it was visible

on the land at that time. He says he was not told

anything about hard-pan while out on the land. He
says he did not see the hard-pan, and knew noth-

ing about it, though Amblad did tell him, he says,

that there was a thin crust of hard-pan, which

breaks easily, and is good for the soil. The plain-

tiff says he saw in the book that there was hard-

pan. The book says the hard-pan is hard clay.

Davis says it is sandstone. The samples are be-

fore you, and submitted to your inspection, in de-

termining [37] whether the book was fair in call-

ing it hard clay, or whether it is stone. I think

Mr. Twining did not characterize it, except that
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perhaps by inference he agreed with the book, be-

cause he said it would slack by air and moisture.

Having inspected the land thus far, a surface in-

spection, to see the lay-out, as Amblad said, and

plaintiff said—plaintiff says he was there once,

Amblad says several times—the plaintiff went east.

Then he wrote to the defendant, 'Let the bargain

go through, I found more than I expected.' What
does that indicate to you? What would a reason-

able person infer—that he found out that the land

was not worth $350 an acre? That he found out

that it was not adapted to commercial orcharding?

If he had found out those things, would he have

likely went on with the bargain and paid $14,000

for the forty acres'? You may see in those letters

the extent of plaintiff's inspection, and whether

he did discover anything to show him that those

representations were false. The brain (bargain)

was made. He did buy. Later on he came out.

After that he served as agent, to some extent, under

Aniblad, and was offering the lands. He is entitled

to the same presumption that any man is, that he

intended to act fairly and honestly with his pros-

pective customers. Ask yourselves if he had been

deceived whether he would not have made clamor

earlier to get his money back, and whether he would

have likely gone out and endeavored to sell those

lands as a subagent for Mr. Amblad. Those letters,

again, indicate to you that he still was ignorant

that the representations made [38] to him were

false. Whether you will take it as such is a mat-

ter for you. Take a common-sense view of it, put
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yourselves in the same position, and ask your-

selves what you would likely have done under like

and similar circumstances.

So, if he relied on those representations, in whole

or in part, and if his inspection, alone, as he gave

it, did not undeceive him, then he is entitled to re-

cover in this action, provided he was damaged."

XIV.

The Court erred in instructing the jury on the

question of the date of the alleged discovery of

the falsity of the representations, as follows:

"But that is not quite all of the case, Gentle-

men. The next step is, did he bring his suit in

time? The law is that a person who has been de-

frauded, as plaintiff alleges that he was in this case,

must bring his suit within three years after he dis-

covers the fact. Of course, if he is defrauded he

is deceived, he is in ignorance. The law says the

moment that that ignorance is dispelled and you

discover you have been deceived, you must bring

your suit within three years thereof or you camiot

sue at all. That is the policy of the law. The rea-

son for that is so that lawsuits will not hang in the

air eternally. And that policy of the law, Gentle-

men, must be upheld. If the plaintiff was de-

frauded, he was defrauded when he purchased the

land in 1922. He brought his suit on February 29,

1928. So you see the three years within which he

could bring his suit commenced to run on March

1, 1925. If he had found out before March 1,

1925, [39] that these reprsentations, or either of

them, was false, if he found it out before March
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1, 1925, he brought his suit too late, and he is not

entitled to recover, and it is your duty to return

a verdict in favor of the defendant, no matter how
much he was deceived or defrauded. So, if he

found the fact out before March 1, 1925, he brought

his suit too late, and he cannot recover here. Did

he find it out? It must appear by the greater

weight of the evidence that he did not. Again, you

take into consideration all the circumstances—his

experience, whatever it was, and his ignorance of

California lands, in fruit lands—whatever it was.

You take into consideration the fact that he came

here in 1922, he came in July, 1922, but he never

lived on the land, never did any work on it, never

opened it up. The inference is he rested confi-

dently on the representations that had been made

to him, and that induced him to buy, and, of course,

what he saw casually in the neighborhood. He
lived in town all the time, worked at the carpenter-

ing trade, here. There is no dispute about that.

I don't remember that he said that he worked at the

carpentering trade back east. Perhaps he did.

Whether he has not been frank with you with re-

spect to his vocation is a matter for your considera-

tion, and the weight of it is for you. He says he

heard nothing about the land, no one told him it was

not worth so much money, no one told him it was

not adapted to commercial orcharding, and he did

not know. As I said before, it does not seem to

be an easy thing to determine, because, even to-day,

the defendant insists these representations were

true, and the experts differ. It is for you to [40]
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determine whether they were or were not true. So,

was this plaintiff bound to know? Did he know?

If he could have known by the inspection of the

land, that put him on notice, if that had given him

sufficient information that the ordinary man would

discover the truth from that, then he would be

bound. If he could have thus found out before

March 1, 1925, if he saw enough to put him on in-

quiry—and, again, you put yourselves in the same

position—then he was bound to pursue the inquiry,

to find out whatever it would have disclosed.

Would it have disclosed to him that the land was

not adapted to commercial orcharding, or that the

land was not worth $350 an acre % He is not bound

to accept casual observation as true, even if he heard

of it. He says he did not. He was not bound to

employ an expert. The experts still differ. You
are to determine the truth between them. But it

appears that on March 14, 1925, he did write to

Amblad, stating, 'My boys say they cannot grow

fruit successfully there.'

They had not tried it out. That was the boys'

opinion. .
Whether they knew any thing about it,

we don't know. They were Minnesotans, too.

Then it says, 'A neighbor planted a vineyard

which dried out.' This is the exact language:

"Our neighbor put in twenty acres of grapes and

they dried out'—not 'died out' as it was read to

you, but 'dried out.' I think that is the way it

was read to you, although I may have been mis-

taken in hearing it read. And then there is some-

thing said about the grasshoppers having gotten
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in there. Well, does that indicate that he did know,

or had sufficient knowledge to know on March 14,

1925, when that letter was written? [41] And
from that, will you infer backwards that he knew

it before March 1, 1925, or, rather, has he proven

by the greater weight of the evidence that he did

not know before March 1, 1925, that these repre-

sentations were false, that the land was not well

adapted to commercial orcharding, and was not

worth $350 an acre % Unless you find by the greater

weight of the evidence that he did not know it,

that is, if you find by the greater weight of the

evidence that he did not know it before that time,

then you will find for him."

XV.
The Court erred in instructing the jury as to the

definition of a commercial orchard, as follows:

"A commercial orchard is not to be tested out

by one year of a great crop, or by one year of a

failure. No. The same as in your business, you

do not determine whether your business is a good

business by the fact that you made a whole lot of

money one year, and that you didn't make any

money in another year. A commercial orchard

might be said to be one which, with reasonable care

and diligence, will produce crops of such reason-

able size that through the period of years over

which the orchard should live, with the average

markets that are likely to prevail, will make a profit

on the whole enterprise. The book says that a

commercial orchard does not begin to produce com-

mercially for five or seven years after it is planted.
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It takes time to test it out. So that for all those

years there is a great deal of care and a great deal

of expense. Eventually, when it does begin to bear,

it must not only liquidate that expense, but also

for [42] the series of years it must show a profit,

and also during the time it reasonably ought to live.

Mr. Davis says the trees will not live long enough

on these shallow soils to accomplish that, namely,

a fair return on your investment for the time your

land is devoted to that particular orchard. That is

the same in your business, Gentlemen. Your busi-

ness is not commercially profitable unless through

the series of years you operate it it liquidates all

the overhead and paj^s taxes, and expenses, and

something besides.

So that in weighing the testimony of the wit-

nesses, both for the plaintiff and the defendant,

you take into consideration how much they know

about it. Is their experience on the land long

enough to be worth anything ? Does it indicate

anything with reference to the adaptability of the

land to commercial orcharding?"

XVI.

The Court erred in refusing to instruct, the jury,

on the statute of limitations as requested in de-

fendant's proposed instruction No. 1, reading as

follows

:

"DEFENDANT'S INSTRUCTION No. 1.

You are instructed that in an action for relief on

the ground of fraud, such as this case, the plaintiff:

must show that the fraud occurred within three
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years of the commencemenl of their action for

relief, or if his action was commenced more than

three years after the fraud occurred, then he must

show, in order to maintain his suit, that he did not

discover he had been defrauded until a date within

three years of the time he commenced his action.

[43]

With regard to this discovery of the fact con-

stituting the alleged fraud, you are instructed that

the plaintiff will be presumed to have known what-

ever with reasonable diligence he might have as-

certained concerning the fraud of which he com-

plains.

You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your

verdict must be in favor of the defendant, unless the

plaintiff has proven by a preponderance of the evi-

dence both that he did not discover the alleged fraud

within the period of three years before he filed his

action, and that he could not have discovered it by

the exercise of reasonable diligence, three years

before he commenced his suit. He was not per-

mitted to remain inactive after the transaction was

completed, but it was his duty to exercise reasonable

diligence to ascertain the truth of the facts alleged

to have been represented to him. He is not ex-

cused from the making of such discovery even if

the plaintiff in such action remains silent. A claim

by the plaintiff of ignorance at one time of the al-

leged fraud, and of knowledge at a time within

three years of the commencement of his action,
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is not sufficient, a party seeking to avoid the bar of

the statute of limitations in a suit upon fraud must

show by a preponderance of the evidence not only

that he was ignorant of the fraud up to a date

within three years of the commencement of his

action, but also that he had used due diligence to

detect the fraud after it occurred and could not do

so. If fraud occurred in this case it was complete

when plaintiff contracted with defendant to buy

[44] land. Plaintiff commenced his action on the

28th day of February, 1928 ; their contract with the

defendant for the purchase of its land was made

in September, 1922. If you believe from a pre-

ponderance of the evidence that the defendant com-

mitted a fraud upon plaintiff in the making of this

contract, then before you can find a verdict in his

favor, you must also believe from a preponderance

of the evidence that he neither knew of the fraud,

nor could, with reasonable diligence, have dis-

covered the fraud before a date three years prior to

the commencement of his action, that is, before the

28th day of February, 1925. If you believe from a

preponderance of the evidence that plaintiff either

knew of the fact constituting the alleged fraud

before February 28, 1925, or by reasonable diligence

and inquiry could have learned these facts before

that date, your verdict must be for the defendant."

XVII.

The Court erred in refusing to instruct the jury

concerning the effect of the discovery by plaintiff

of the falsity of the alleged representations, as re-
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quested in defendant's proposed instruction No. 2,

reading as follows:

"DEFENDANT'S INSTRUCTION No. 2.

You are further instructed upon the matter of

plaintiff's discovery of the alleged fraud that if

plaintiff discovered that a material representation

concerning the land he bought was false, then he

was at once by that discovery presumed to have

knowledge of the truth or falsity of the remaining

representations, and must bring his action within

three years of the discovery of the falsity of any

material representation concerning the land." [45]

XVIII.

The Court erred in refusing to give defendant's

proposed instruction No. 4, concerning the differ-

ence between representations of fact and of matters

of opinion. This instruction reads as follows:

"DEFENDANT'S INSTRUCTION No. 4.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability or expectation, or ^s vague and

indefinite in its terms, or is merely a loose, conjec-

tural or exaggerated statement, cannot be made the

basis of an action for deceit, though it may not be

true, for a party is not justified in placing reliance

upon such statement or representation."

XIX.

The Court erred in refusing to instruct the jury

concerning the effect of plaintiff's having been able,
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by reasonable diligence, to discover the alleged

falsity of the representations as to value, as re-

quested in defendant's proposed instruction No. 5,

reading as follows

:

"DEFENDANT'S INSTRUCTION No. 5.

You are instructed that if the plaintiff discov-

ered, or by the exercise of reasonable diligence

could have discovered the falsity of the alleged

representations as to value of the land he bought

more than three years before he commenced his

action, then your verdict must be for the defend-

ant." [46]

XX.
The Court erred in instructing the jury that de-

fendant, in its booklet represented plaintiff's land

to be well adapted to the growth of deciduous fruits

commercially, and that the statements in defend-

ant's literature applied to the land purchased by

plaintiff.

To all of which defendant duly excepted.

WHEREFORE, defendant prays that said judg-

ment be reversed and held for naught, and that de-

fendant be restored to all which it has lost by rea-

son of said verdict and judgment.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND,
EDWARD P. KELLY,
Attorneys for Defendant.
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Service hereof is hereby admitted and receipt of

copy acknowledged this 28th day of November,

1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 30, 1928. [47]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED : That on the 18th day

of October, 1928, the above-entitled cause came

regularly on for trial before Hon. George M. Bour-

quin, Judge of said District Court, and a jury im-

paneled and sworn to try said cause and the issues

presented by the complaint of the plaintiff and the

answer of defendant, plaintiff appearing by his

attorneys, George E. McCutchen and Ralph H.

Lewis, and the defendant by its attorneys, J. W. S.

Butler and Edward P. Kelly; and thereupon the

proceedings taken, the evidence given, the objec-

tions made, the rulings thereon and the exceptions

thereto were as follows:

TESTIMONY OF N. H. NEPSTAD, IN HIS
OWN BEHALF.

N. H. NEPSTAD, plaintiff, as a witness on his

own behalf, testified:

In 1922 I was living at Minot, North Dakota. I
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(Testimony of K H. Nepstad.)

had never been to California at that time and knew

nothing about California fruit raising nor the

values of California lands. About that time I came

into a deal with the Sacramento Suburban Fruit

Lands Company. [48] I received the literature

first. The book shown me, entitled "Poultry

Farms and Orchard Homes, Second Edition," is a

copy of the book that I got. I read it through.

(The book was received in evidence for the pur-

pose of showing defendant's representations as

Plaintiff's Exhibit 1.)

I dealt with Mr. Amblad. I had three conversa-

tions with him before I came out to look at the

land. I was called to the office and he showed me
the book, the album that he had there, and the

pictures of fruit-trees and chickens. He explained

to me the general scheme under which they were

selling the land. He said, "You start with some

chickens first until the fruit-trees come into bear-

ing." He told me how to plant the trees. He
said I should plant the trees first, and between the

rows I should plant grape-vines, and when the vines

were about three years old there would be crop

enough to pay for the land, and when the fruit-

trees came into bearing I could grub out the grape-

vines. He said the land was good and fertile and

rich, and will grow all kinds of fruit that can be

grown in California—peaches, pears, plums and

figs. He said the land was worth three hundred

fifty dollars an acre, and he was selling it to me at

that price. He said it would soon be worth four
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hundred dollars an acre. The company was going

to raise the price in a few month's time. I be-

lieved the things he told me and the things that

were stated in the book.

I recognize the carbon copy of a document en-

titled, "Application for Purchase of Land," dated

March 24, 1922. I signed the original on the 24th

of March.

(The document was received in evidence as Plain-

tiff's Exhibit 2.)

Q. I show you a contract dated March 24, 1922,

entitled "Contract for Deed," bearing your signa-

ture and no other. Did you sign that [49] at

about that time, or when did you sign itl

A. I guess that was later on, after I came back

from California.

WITNESS.—I made a trip to California in May,

1922. I got here about the 23d of May. Mr. Am-

blad met me at the depot, and the next day we went

around, and the third day we went to Carmichael

and Fair Oaks and to Davis. He took me to quite

a few orchards in that district, and he took me to

the Carmichael district and showed me some or-

chards there. They looked good to me. At that

time he made a statement to me about the Rio

Linda lands. He said I could grow just as good

fruit up there as down here, in commercial quanti-

ties. I believed that. Altogether, I spent four

days in Sacramento. I did not make any investi-

gation except with Mr. Amblad.
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(Testimony of N. H. Nepstad.)

Q. When you signed this application to purchase

this land which already has been identified, did you

pay any money down %

A. I was going to deal with my house. I did not

give any cash money.

Q. You did not pay any money at that time?

A. No.

WITNESS.—I went back to Minot and saw Am-
blad, and signed this contract.

(The contract, dated March 24, 1922, covering

Lots 101, 102, 107 and 108, Rio Linda Subdivision

No. 6, was received in evidence as Plaintiff's Ex-

hibit 3.)

I cannot exactly fix the date when that was signed,

other than it was after my trip out here in May,

approximately some time [50] in July. I had

some more negotiations with him, and moved out to

California in July, 1922. I exchanged some of these

lands for others. They had a piece there that

needed a little more leveling and we asked them to

change it, and we did. At the time of the change

we signed another contract. This is it. It was

signed about October, in the fall of 1922.

(The contract, dated March 24, 1922, describing

Lots 102, 107, 93 and 94 of Rio Linda Subdivision

No. 6, was received in evidence as Plaintiff's Ex-

hibit 4.)

I never moved on to the land. I followed the oc-

cupation of carpenter around town here. I did not

spend all my time around Sacramento. I was away,

in the fall for about three months.
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I went out to the vicinity of those lands and

looked them over once in a while, maybe half a

dozen times altogether. I some some trees being-

planted in the neighborhood. The trees that were

in the neighborhood of my land, I could not say

whether they were young or old. I did not go into

the orchards. I just saw them from the road.

They did not appear to be doing their very best.

I cannot remember that I looked at any trees in

1924, but when I came by Fisher's orchard in 1922

I saw that orchard. It looked pretty good.

I did not find out that the land I had bought was

not adapted to tree raising before 1928. On the

7th of February I went up there and dug into it to

see how the soil was. I never dug into it before.

I had planned to go out there and live on the land.

I had not bought it as an investment. I was go-

ing to plant it to fruit-trees as soon as I had the

money to do it with. [51] I did not have suffi-

cient money. I wanted to pay for the land first.

About February, 1928, I heard that the land was

not worth three hundred fifty dollars an acre.

They were talking about it; they had a lawsuit.

Before that time I had never heard it was not worth

that price, and I had never heard before that that it

was not fruit land. I had never talked to any of the

neighbors out there about it. I had seen trees

growing out in the neighborhood.

Cross-examination.

I am about sixty years old. I am married and
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have a family. I have two boys, who are now

grown. When I figured on the purchase of the

land I had in mind the boys as well as myself, to

help me on it, to work it. It is not a fact that I

bought ten acres for myself and for each of my
boys, but I did buy forty acres.

My business was that of a carpenter. I followed

that for about thirty years, off and on. During the

thirty years I was on a farm for a while. I was

raised on a farm in Minnesota. I never farmed

anywhere else. I did not operate any farm in

Canada. I own farms in Canada, maybe a thou-

sand acres. That is farming land and pasture land.

I am not operating that farm. I have sold it.

I only have some pasture land left there now. I

have been selling now and then since that time. I

have not got my book here, so I cannot say just

exactly. I did not have any other business except

farming.

When I lived in Minot I was doing some car-

penter work there. I was not in the real estate

business. I was never in the real estate business.

I bought land for myself sometimes and sold it

again. [52]

In 1921 after I came in contact with the Subur-

ban Fruit Lands Company, I did not engage in the

selling of real estate for that company. I told them

about a few prospects.

Q. Let me ask you this : In 1921, did you attempt

to negotiate, and did you negotiate and solicit pur-

chasers for land in the Rio Linda district, as an
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agent of this company, the Suburban Fruit Lands

Company? A. Not as an agent.

Q. You didn't?

A. No. I just told them about prospects.

Q. Will you examine that and state whether or

not that is your letter?

The COURT.—Is it, or not?

A. Yes, I signed that.

Mr. KELLY.—We offer this in evidence.

(Defendant's Exhibit 5.)

Q. Examine a copy of a letter dated April 7, 1922.

Did you receive the original letter of which that is

a copy? A. I cannot remember that.

WITNESS.—I had my talk with Mr. Amblad

at the same time I received the booklet which has

been offered in evidence.

Q. How did you first come in contact with this

company ?

A. Mr. Shirley saw their advertisement in the

paper and he told me about it, and we decided he

should write to the company for some information,

and then Mr. Amblad came up to Minot and I was

called to the office there. [53]

WITNESS.—Mr. Shirley is my son-in-law. He
is right here.

I went to California the first time about 1922 in

the spring. I cannot say exactly; about March,

maybe.

Q. That was before you signed your contract, of

course, was it not ?
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A. Oh, I thought you meant the first time I went

to Canada.

Q. No, to California.

A. Oh, to California. I thought you said

Canada.

Q. It was before you signed your contract, wasn't

it?

A. I signed an application before I came here.

Q. Did you write that letter?

The COURT.—Answer whether you did, or not.

Did you or did you not?

A. I never typewrote that; I signed it.

Q. Answer if you signed it.

A. Yes, I signed it.

The COURT.—Proceed.
Mr. KELLY.—We offer in evidence a letter dated

Minot, North Dakota, April 11, 1922, to E. E. Am-
blad, signed by N. H. Nepstad.

(Defendant's Exhibit 6.)

Q. I show you a copy of a letter dated April 13,

1922, addressed to you by the Fruit Lands Com-

pany. Did you receive the original of which that

is a copy on or about the date it bears?

A. I can't remember that.

Q, I show you a copy of a letter dated April 17,

1922, to yourself from the Fruit Lands Company;

did you receive the original of which that is a copy ?

A. I can't remember it. [54]

WITNESS.—When I got to California Mr. Am-
blacl was the first person I saw connected with the

Suburban Fruit Lands Company. I met Mr. Am-
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blad at Minot before that time. I spent about four

days, all told, in Sacramento on my first visit. I

went on the land which I afterwards purchased just

once during that time. I did not communicate

with any citizens of Sacramento during that week

about this land in Rio Linda. I did not call at the

office of any real estate dealers in Sacramento

during that time.

When out on the land we looked at it. I did not

examine the soil. I did not notice at that time

whether or not there was hard-pan there. I did not

at that time know what hard-pan was. Mr. Am-
blad told me a little about hard-pan in Minot, but

he said it was a thin crust and it could easily

be broken up. It did not hurt the land and it

was good for the soil. I did not know what it was.

Before leaving Minot to go to California I read

the booklet which has been offered in evidence.

When I returned from Sacramento on that trip I

went straight home to Minot.

Q. I show you a letter dated May 24, 1922, and

ask you if that is your letter.

The COURT.—Is it typewritten*?

Mr. KELLY.—Typewritten and signed by Mr.

Nepstad.

A. I never wrote it ; I signed it.

Q. It is your letter, isn't it? A. I don't know.

Mr. KELLY.—We offer in evidence the letter

dated May 24, 1922, addressed to Sacramento Sub-

urban Fruit Lands Company, Sacramento, Cali-



56 Sacramento Suburban Fruit Lands Co.

(Testimony of N. H. Nepstad.)

fornia, signed by Mr. Nepstad. I desire to read

this [55] letter. It is short:

"Sacramento, CaL, May 24, 1922.

Sacramento Suburban Fruit Lands Co.,

Sacramento, Cal.

Gentlemen

:

This is to advise you that I have inspected lots

101, 102, 107, 108 of Rio Linda Subdivision No. 6,

for the purchase of which I have made application

to you. I do not care to exercise the option to ex-

change these lots, so that at your convenience you

may complete the deal outlined in that application.

Yours truly,

N. H. NEPSTAD.

It is also understood the cost of my trip will be

refunded as per letter from Minneapolis."

(Defendant's Exhibit 7.)

The WITNESS.—That was wrote by the com-

pany in the office, and I signed it.

Mr. KELLY.—Q. Did you sign that letter—you

say you did.

A. Yes, I said I did.

Q. I show you a copy of a letter dated May 27,

1922, addressed to yourself, and signed by the

Sacramento Suburban Fruit Lands Company, and

ask you if you received the original of which that

is a copy? A. I can't remember that.

Q. I show you another letter, dated May 29, 1922,

addressed to the Sacramento Suburban Fruit Lands
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Company, Minneapolis, Minnesota, and signed

N. H. Nepstad; is that yonr letter? A. Yes.

Q. All in yonr handwriting, isn't it?

A. Sure. [56]

Mr. KELLY.—We offer in evidence the letter

dated May 29, 1922, addressed as above indicated,

and signed as above indicated. A part of this I de-

sire to read, and only a part

:

"Minot, May 29, 1922.

Sacramento Suburban Fruit Lands Company,

Minneapolis, Minnesota.

I arrived back from my trip to Sacramento, Calif,

yesterdaj' 6 A. M. and found everything more than

I expected it to be out there, and I certainly

enjoyed the visit. I am leaving for Canada to-

morrow, and expect to stay there about five days,

away. I will wire you just as soon as I come home,

so that Mr. Amblad can come up and fix up my deal

and see some other parties here that are interested in

3
rour California lands."

Q. After writing that letter, did you sign the

contracts which have been offered in evidence here ?

A. Yes, I signed the contract.

WITNESS.—After signing those contracts I

moved with my family to Sacramento, the latter

part of July, 1922. Only one boy went with me.

The other little boy was not with me. He was down

in Los Angeles. He came up with me to Sacra-

mento later on. One of my boys is about thirty-

five, and the other twenty-six years old.
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I did not do anything to improve this land right

away. I did not have sufficient money to go on

with it. The boys did not go onto the land. I

started in carpenter work at Sacramento. I did

some contracting, and I was working for others.

I built some homes myself, just two. I still have

them. I couldn't sell them. I was not engaged in

anything else after coming to Sacramento up to

[57] the present time.

I did not go into the real estate business in any

way or to any extent after coming to Sacramento.

I have not had real estate here.

Q. Did you negotiate, or attempt to negotiate,

or solicit purchases of real estate in this Rio Linda

Colony, as an agent for this Sacramento Company,

the defendant in this lawsuit 1

?

A. I cannot say as an agent; I told them about

some prospects, some buyers.

Q. Did you solicit the sale of any of those lands

to prospective purchasers after that time, after

coming to Sacramento to live? Did you, or didn't

you?

A. Well, I told them about prospects. I did not

close any deal.

Q. I show you a telegram dated June 15, 1922,

signed by yourself. Did you send that telegram ?

A. I can't remember.

Q. I show you two telegrams, one dated June 12,

1922, signed by yourself, addressed to E. E. Amblad,

and a reply dated June 15, 1922, addressed to you,
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and signed by E. E. Amblad ; did you send one and

receive the other of those two telegrams?

A. Maybe I did, if it is here.

Mr. KELLY.—We offer in evidence the three

telegrams described as above.

Mr. McCUTCHEN.—We object to them as im-

material, irrelevant and incompetent, and they are

not sufficiently proved. I don't understand the

witness to say that he did ; he says maybe he did.

The COURT.—He has not admitted them. Ob-

jection sustained. [58]

Mr. KELLY.—Q. Mr. Nepstad, did you or did

you not send and receive these telegrams %

A. Well, I can't remember for sure.

Q. Will you say you did not?

A. I won't say that, either. I don't remember.

Mr. KELLY.—We renew the offer.

Mr. McCUTCHEN.—The same objection.

The COURT.—Objection sustained.

Mr. McCUTCHEN.—We think, your Honor, this

whole thing is not cross-examination. What dif-

ference does it make, anyway %

The COURT.—Well, I have not looked at them.

The objection, as made, is good, however. Proceed.

Mr. KELLY.—Q. I show you a letter dated

August 8, 1922, and ask you if that is your letter,

and in your handwriting, and signed by you.

A. Yes.

Mr. KELLY.—We offer in evidence a letter

dated August 8, 1922, addressed to the Sacramento
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Suburban Fruit Lands Company, and signed by

Mr. Nepstad.

Mr. McCUTCHEN.—We have not bad an op-

portunity to examine these letters, your Honor.

The COURT.—Well, they are either material or

immaterial.

Mr. McCUTCHEN.—What is this about?

Mr. KELLY.—About the sale of the land.

Mr. McCUTCHEN.—If they are just mentioning

prospects, we object to it as immaterial, irrelevant

and incompetent.

The COURT.—What is there in the letter that

you claim is material?

Mr. KELLY.—The letter shows his negotiations

selling [59] real estate for this company. Not

only that, but also as to his reliance upon the repre-

sentation that

—

The COURT.—Well, just read what there is in it

that you want to show:

Mr. KELLY.—

"Sacramento, California, August 8, 1922.

Mr. Edward Amblad,

Minneapolis, Minnesota.

Dear Sir:

Your letter of the 4th instant received and see

that you want to know something about our trip

out here and the roads, and I have to say that we

have some bad roads and some good roads and about

400 miles of paved roads, and if we was to make

the trip over again we would go the same way,—

"
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The COURT.—Well, well, if there is anything

material in it, come to it.

Mr. KELLY.—This part of it: "I expect to start

from here on about the 15th to help them take

in the big crop. Hope they will get it all threshed

in good shape so as to get a good sample for it and

if they get more money than they can handle I will

try and sell them some of your California lands

if there is any commission in it for me, and if I

can hang a few on the fence you might come and

help me close the deals. We all send our best re-

gards to you."

The COURT.—Proceed.

(Defendant's Exhibit 9.)

Mr. KELLY.—Q. I show you a letter dated April

6, 1923, and I will ask you if that is your letter,

in your handwriting, and signed by you 1

?

A. Yes. [60]

Mr. KELLY.—We offer in evidence the letter

dated April 6, 1923, to Mr. Edwin E. Amblad, and

signed by Mr. Nepstad.

Mr. McCUTCHEN.—What is the purpose of this

letter?

Mr. KELLY.—For the same purpose as the one

heretofore offered.

Mr. McCUTCHEN.—The same objection.

The COURT.—Point out what is material in it.

Mr. KELLY.—The materiality of this letter is

right at the beginning of it: "Your letter of the

3rd instant received. I did send my land contract
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to Sacramento, so cannot figure up the interest. I

know the payment is $1295.40 plus interest to be

reducted, and I was to have commission for the

land sold to Torger Olsen, T. J. Cummins and R. E.

Mackersee, all of Minot. Maybe you have over-

looked this, but I have a letter to show from the

company that they promised me 5 per cent, of all the

sales that I could hang on the fence at Minot, and I

surely did put those parties on the fence, and worked

hard for it, and I can prove it by the parties that

I did, so please send me a statement and I will send

you a check for same."

(Defendant's Exhibit 10.)

The COURT.—Proceed.
Mr. KELLY.—Q. I show you a letter dated April

27, 1923, addressed to Mr. F. A. Bean, signed by

yourself, in your handwriting. Is that your letter
1

?

A. Yes.

Q. Who is F. A. Bean?

A. He is one of the firm.

Q. One of the Sacramento Suburban Fruit Lands

Company? A. Yes.

Mr. KELLY.—We offer in evidence the letter

dated April 27, 1923, addressed and signed as here-

tofore indicated.

Mr. McCUTCHEN.—We object to it as imma-

terial, irrelevant and incompetent, and not proper

cross-examination. [61]

The COURT.—What is there in it that you claim

is material %
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Mr. KELLY.—It is a short letter:

"Mr. F. A. Bean,

Minneapolis, Minnesota.

Dear Mr. Bean:

Your letter of the 20th instant received. Find

enclosed check for $44.81, for taxes on Minot prop-

erty. I had overlooked this and remember now

that I made those taxes in two payments, and I had

not paid the last one, and, as you say, I was in a

hurry to leave for Sacramento, I and my friend

Mr. Amblad overlooked it. When Mr. Amblad

comes to Storthooks he better leave Minneapolis

Sunday evening or Wednesday evening to get the

train here, and he has to go by Winnipeg. The snow

is going and we can get around and see our parties

now. Wish that he could soon come now because I

am just about ready here, and would like to get

home to good old California.

Yours truly,

N. H. NEPSTAD."
Mc McCUTCHEN.—We withdraw our objection

to the letter.

The COURT.—Very well.

(Defendant's Exhibit 11.)

Mr. KELLY.—Q. I show you a copy of a letter

dated April 11, 1923, addressed to yourself, signed

by the Sacramento Suburban Fruit Lands Com-

pany, and ask you if you received the original of

which that is a copy? A. I can't remember that.

Q. I show you a copy of a letter dated October
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29, 1923, addressed to yourself, signed by the Sacra-

mento Suburban Fruit Lands Company, and ask

you if you received the original of which that is a

copy, on or about the date it bears'? [62]

A. Well, it might be something like that. I have

not got time to read it over, so I cannot say for sure.

Q. Will you say you did not receive that letter'?

A. No. I cannot say that I did. I don't know if

I did.

WITNESS.—From the time I moved my family

to Sacramento, it was the 7th of February, 1928,

before I made any personal inspection of the soil

on this land. During the time I lived here, from

1922, I went out there a few times. During that

period of time I went on the land of some of my
neighbors and talked to them. I cannot remember

their names. I saw some fruit orchards growing in

the neighborhood of my land during that time.

They did not look so very bad. I don't know much

about fruit anyway. There is a big difference

between them and the fruit orchards that were

shown me upon my first trip of inspection. I did

not find any commercial orchards in the neighbor-

hood of my land during none of that time. I could

not say that I have seen trees dying, either in family

orchards or commercial orchards, in the neighbor-

hood of my land during that time, because I did

not inspect them very close anyway. I saw the

fruit-trees which were planted in the vicing of

my land. I did not see them actually planting

trees, nor blasting holes for planting trees. I did
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not see the digging of wells or well pits on any of

the lands in the neighborhood of my land. I did

not examine the soil of any of the lands near mine

during that time. I did not inquire of any of the

neighbors during all of these years about the soil.

I did not inquire of any of the neighbors or the

people in Sacramento as to wThether or not fruit

could be grown on this land. I made no inquiry

whatsoever. During all that time up until Febru-

ary, 1928, I believed that fruit [63] could be

grown on that land which I bought, and believed

during all of this time up to February, 1928, that

fruit of all kinds could be grown generally in the

vicinity of my land. No one had ever told me to the

contrary, and I had no notice that fruit would not

grow.

Q. I show you a letter dated March 4, 1925, ad-

dressed to Mr. Edward E. Amblad, Minneapolis:

Is that letter signed by you in your handwriting?

A. Yes.

Mr. KELLY.—We offer in evidence a letter

dated March 4, 1925. I will not read the entire

letter, just the portion that is material. This letter

is dated March 4, 1925, addressed to Mr. Edward
E. Amblad, Minneapolis, Minnesota. It was writ-

ten from Sacramento, California. I will skip the

first three pages and read the last page

:

"My boys are afraid of the chicken business.

They cannot see any money in it, and they won't

go out there, and they say they cannot raise fruit

to any success. Our neighbor put in twenty acres
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of grapes and they died out, and the grasshoppers

also got after them, and they was all cleaned out,

and anyway, I haven't got time," etc., etc.

(Defendant's Exhibit 12.)

Q. From the time you purchased this land, to the

present, have you attempted to make any improve-

ments, whatsoever, upon that land?

A. No, I have not had the money to do it with.

Q. None of the 40 acres'? A. No.

Redirect Examination.

Mr. McCUTCHEN.—Q. In this letter you say

something [64] about your boys and fruit. Will

you explain that ? Did your boys tell you that they

could not make any money in chickens out there?

A. Well, if it is there they must have told me.

Q. Did they or did they not tell you?

A. Well, they did.

Q. Did they say to you that they could not raise

fruit to any success out there?

A. The boys, you mean?

Q. Yes. Who did you mean by ''They say they

camiot raise fruit to any success"?

A. I don't know what I meant by it.

Q. Would it help you if I showed you the letter

again? A. Maybe it would.

Q. Did your boys and you have some conversation

about fruit raising there?

A. We have talked about it, but we never came

to do it. We never had the money to go out and

do it with.
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Q. Did you know about the grasshoppers coming

through there at one time?

A. Yes, I heard about grasshoppers coming

through there.

TESTIMONY OF T. F. SHIRLEY, FOR
PLAINTIFF.

T. F. SHIRLEY, a witness for plaintiff, testi-

fied:

I am a son-in-law of Mr. Nepstad. In 1922 I was

living in Minot, North Dakota. I was present at

some of these conversations with Mr. Amblad. We
looked the booklet over and he said that the land

was worth fully three hundred fifty dollars, and it

would be advanced in price the next year; that all

the locators out here were happy. They had their

fruit lands, and poultry, and [65] were making

a success of it. He said the land was good for

everything except pineapples and bananas, and he

didn't know about those, because they never had

been tried.

Cross-examination.

The first conversation in which I participated be-

tween Mr. Amblad and Mr. Nepstad was in F. W.
Youngman's office. He was an insurance man and

realtor in Minot, North Dakota. I was not em-

ployed at that place. I was credit manager of the

Northern State Power Company.

Q. How did you come to be present there at that

time?
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A. I was instrumental in getting my father-in-

law to come here. I answered an advertisement

that appeared in the paper. I think it appeared

in the "Minneapolis Journal." I answered that,

asking for information. We all wanted to come to

California. I answered the letter. I think it was

referred to Mr. Youngman, as being an agent.

Naturally I was interested, and I was present.

Q. This letter I show you, dated February 18,

1922, is that the letter that you addressed to the

Sacramento Suburban Fruit Lands Company, asking

for their literature? A. Yes.

Q. I will ask you to examine this letter while I

am introducing this first one.

I offer this letter in evidence.

(Defendant's Exhibit 13.)

Q. Did you receive that letter in reply?

A. I guess I did; I must have.

Q. And you received the booklet, No. 2, at the

same time, did you?

A. I don't exactly recall. I believe so, yes. I

think I did. If I could read that letter I could tell

you. [66]

The COURT.—Well, well, is it material? Does

it make any difference?

Mr. BUTLER,—I think not, your Honor.

The COURT.—Then what is the use of going

into it?

Mr. BUTLER,—I will offer it in evidence.
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The COURT.—There is no dispute about the let-

ter at all.

(Defendant's Exhibit 14.)

Mr. BUTLER.—Q. It was your suggestion, made

to your father-in-law, that led to his investigating

the matter and taking it up with the company?

A. I believe so, yes.

TESTIMONY OF HOWARD D. KERR, FOR
PLAINTIFF.

HOWARD D. KERR, a witness for plaintiff, tes-

tified :

I am a real estate broker in the Nicolaus Build-

ing, Sacramento, California. I have been in the real

estate business hi Sacramento for twenty-two years,

and have had experience in buying and selling

country lands in this county. I am familiar with

prices and values of country lands around in 1922.

I have been on the Nepstad lands, and I made

an appraisal of the forty acres known as Lots 102,

107, 93 and 94, Rio Linda Subdivision No. 6, as of

1922. There would not be any difference in price,

I don't think, between the price in March and in

October of that year. During that period the fair

and reasonable market value of that land was sev-

enty-five dollars for 93 and 94, and fifty dollars for

102 and 107.

Cross-examination.

I made the inspection of the whole forty acres

the day before yesterday. I was on the land about



70 Sacramento Suburban Fruit Lands Co.

(Testimony of Howard D. Kerr.)

half an hour, I guess. [67] That was the first

time I had seen those particular pieces of land.

Q. You examined some land in that vicinity a few

years (days) ago, belonging to H. A. Lindquist, did

you?

A. I examined a piece adjoining this on the

north, the northwest corner. I don't just remember

whose piece it was. The Hayes piece, I believe it

was.

Q. I asked you about the H. A. Lindquist piece.

You testified in that case the day before yesterday?

A. Oh, yes.

Q. How did the land you inspected for Mr. Nep-

stad compare with Mr. Lindquist 's land 1

?

A. Which contract do you mean, 93 and 94 or

107? Are you referring to 93 and 94?

Q. Either one, or both.

A. There is a vast difference between the two. 93

and 94 are practically about the same as the Lind-

quist piece. It has about the same value.

WITNESS.—The others are not so good. I

could tell that very easily by a mere casual inspec-

tion at the time I was there. They did not require

borings or anything of the kind to determine that.

I did not make any borings myself upon the soil

of this man, the plaintiff in this case.

Q. You did not take into account the character

or nature of the soil?

A. It was practically about the same, with the

exception of some low land. [68]
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WITNESS.—I have made no borings in that

country at all.

In fixing my value I took into account the adapta-

bility of this land and soil for raising chickens

mostly and greens, and feed for them; a place to

live, and school facilities, roads, etc., if anyone

wanted to live in that location, and its proximity to

the City of Sacramento.

Q. Did you take into consideration the adapta-

bility of that land to the growing of family or-

chards? A. I don't think it could be done.

WITNESS.—But I did take that into considera-

tion, and the adaptability of that soil for the grow-

ing of commercial orchards.

In my judgment, as I examined that land the day

before yesterday, it was not adapted to the growing

of fruit. It might produce a family orchard for a

while.

I made an appraisement of lands in the East Del

Paso district for T. Wah Hing in 1927, I believe;

I am not sure. This land is located about six miles

from Sacramento, five miles from the city limits,

north of Sacramento, and about four miles south-

west of the Subdivision in Rio Linda that I exam-

ined for the plaintiff in this lawsuit. The land I

examined for T. Wah Hing was platted into lots.

I do not know the size of those lots. I did know
at the time, but I don't know now. From this plat

of East Del Paso Heights shown me I think the

figures show the lots are one hundred twenty-six

feet deep, with fifty foot frontage.
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Great Western Power case, was that farm land, or

was that subdivision property 1

?

A. Subdivision property.

Q. And how close was that to North Sacramento %

A. It is North Sacramento suburban property.

It is outside the city limits of North Sacramento.

Q. On your direct examination you said that $75

for 93 and 94; that was $75 per what?

A. $75 per acre.

Q. And you said $50 for 102 and 107; that was

$50 per what? A. $50 per acre. [71]

TESTIMONY OF R. B. LOUCKS, FOR PLAIN-
TIFF.

R. B. LOUCKS, a witness for plaintiff, testified:

I live in the Rio Linda section. I know the Nep-

stad land. I live across the road. My land is very

similar to the Nepstad land.

I have made some efforts to plant trees on my
land. I have sixty in the family orchard. I

planted them in the spring of 1924. I cultivated

and watered and pruned them. They done very

well for the first two or three years, aside from the

first year, when the grasshoppers ate up some of

them, and until 1927, when I lost twenty-seven of

them.

At one end of the orchard there is about three

and a half feet of soil, and at the other end it runs

down to a foot and a half. I lost the trees in the

shallow soil. The trees on the three foot soil, or
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three and a half feet, are about twice as large as

the trees in the foot and a half soil. The general

condition of my trees is very poor, with the excep-

tion of about half a dozen in the deeper soil. Those

are just fair.

I have tried to raise figs and grapes on that land.

I set out about three hundred figs, and about six-

teen hundred grapes. The figs are about one-third

dead. I think there are ninety-nine out of three

hundred missing. The grapes are probably three-

quarters dead. I cared for them and cultivated

them up to this year, and. I cultivated them once

this spring.

I have lived in that district since the fall of 1923.

I never heard it was a matter of common knowledge

before 1927 that these lands would not raise fruit,

or that they were not worth three hundred fifty dol-

lars an acre. [72]

Cross-examination.

I don't remember if I wrote a letter to the com-

pany some time in 1925, describing my experience

relative to the raising of fruit on my land. They

had a letter signed by me published in one of the

booklets which the company issues.

I am a plaintiff in a similar lawsuit, and am a

contributor to a general fund for the maintenance

of actions of that kind. My suit has already been

tried and determined.
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TESTIMONY OF H. L. FREDERICKSEN, FOR
PLAINTIFF.

H. L. FREDERICKSEN, a witness for plaintiff,

testified :

I did live in the Rio Linda section at one time. I

moved out there first in 1922. I left there about

the 9th or 10th of July. I had some land out there

in Subdivision 6.

I know the Nepstad land. It is about half a mile

or three-quarters of a mile from mine. I made an

effort at tree raising out there. I planted sixty-

seven or sixty-eight in 1924. I cared for those

trees and cultivated and pruned and irrigated

them. They did pretty well the first two years, and

then started to die out. In 1926 I think about six

died, and in 1927 about thirteen or fourteen died.

The soil was from eight inches to twenty-four inches

deep.

I had some farming experience before I came

here, all my lifetime. I have observed other efforts

out there towards tree raising. I tried to raise

wheat and barley and oats, but it don't pay to work

the land.

It is not possible to raise fruit in any quantity

successfully on my shallow hard-pan land. [73]

Cross-examination.

My land is about half or three-quarters of a mile,

I should judge, from the plaintiff's land. I am not

sure, but it is something like that.
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I am a plaintiff in a lawsuit in this court of the

same kind we are trying here to-day and am a con-

tributor to the fund for the maintenance of these

series of actions.

Redirect Examination.

Before 1927 there was never any idea in this

neighborhood, or any talk, that this was not fruit

land. Most of the trees started to die in 1927.

There were just a few settlers in Subdivision No.

6 when I came there in 1922, and were no trees

planted around there in J 922, but there were some

in Subdivision No. 5. I think they first started

planting trees around there in any quantity in 1924.

R ecross-examination.

I don't know whether the sour sap was general

over the fruit country or not in 1927.

TESTIMONY OF ADOLPH STERN, FOR
PLAINTIFF.

ADOLPH STERN, a witness for plaintiff, tes-

tified :

I live in Subdivision 5 of Rio Linda. I know

the Nepstad lands. They are from half a mile to

three-quarters of a mile from mine. I tried to

raise fruit out there. I planted five acres, or five

hundred thirty fig trees, in 1923, and my family

orchard in 1924. The trees done fairly well the

first couple of years. I cared for them, cultivated,

pruned and irrigated them. After the first couple

of years they started to grow more stunted every
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year and more imeven. The present condition of

my orchard is very [74] poor except in one

small space where there are about eight or ten

trees in three and a half or four feet of soil. They

are eight, ten, or possibly more feet tall, and nice

and vigorous. They seem to be nice and healthy.

Where the other trees are planted the soil is from

six inches up in depth. I blasted for some of my
trees. I am not able to observe any difference in

the growth where they were blasted and where they

were not.

I have made observations around the neighbor-

hood generally as to tree growing, all over east of

the creek and over much of the upland country.

I have been watching those trees ever since I

planted my orchard, because a number of people

planted fig orchards and we were rivalling each

other to see who could grow the nicest orchard.

There was no considerable death of trees out there

before 1927.

Q. From this observation, and from your experi-

ence out there, is any of that shallow hard-pan

land over that way at all adaptable to raising

fruit % A. No, sir.

Cross-examination.

I have been a plaintiff in a lawsuit of a similar

kind to the one we are now trying in court and I

prevailed. I am a contributor to a general fund

for the maintenance of this action.

Redirect Examination.

My suit has already been tried and determined.
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TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFF.

HERBERT C. DAVIS, a witness for plaintiff,

testified

:

I am an agricultural specialist with the firm of

Techow & [75] Davis, Engineers and Chemists.

My office is at 620 "I" Street, Sacramento. I had

about three years' training at the University of

California to fit myself for my work. After that

I had some practical experience. I was seven

years manager of the United Orchards Company

at Antelope. I had been on those lands before that

a seven year period. My home was out there. I

was there about five years before that. Altogether

we owned about a hundred fifty acres, and farmed

considerably more than that. About a hundred

acres was planted to fruit.

With reference to Rio Linda, part of the land

we had practically adjoined Subdivision No. 6 on

the northeast corner. The lands there are very

similar to the land in Subdivision 6, except that

land was more rolling. We were unsuccessful in

fruit raising in the Antelope district. We had an

average depth of about four feet of soil. Some
was a good deal deeper. We were able to keep

the trees alive on the deepest soil for a long period

of years, but we could not make fruit grow on

them. There was no yield at all. The enterprise

was unsuccessful and very disastrous financially.



80 Sacramento Suburban Fruit Lands Co.

(Testimony of Herbert C. Davis.)

We lost forty-seven thousand dollars in seven

years.

While I was there I had experience in testing-

soils. After I left there I have been with the firm

of Techow & Davis, and during that period of time

I have tested soils and have made soundings and

borings and chemical analyses of soil.

I tested the Nepstad land, and made maps show-

ing the depth of soil on that land. These are the

maps. The figures in parentheses show the depth

of soil in inches. They are correct.

Q. There are some dots on here, and I suppose

some dots with circles around them, although I

don't see any circles on these now. Are there any

circles on these maps, Mr. Davis? [76]

A. There should be, unless I omitted to put

them on.

Q. The other numbers simply indicate the bor-

ing number: Is that correct? A. Yes.

Q. And down here, this part that is labeled

"Ground surface," what does that show?

A. A cross-section through the center of each

tract, showing the relation to the hard-pan, clay

and soil.

Q. And does that correctly show conditions

there? A. Yes.

Q. One shows average depth 23 inches: Is that

correct? A. Yes.

Q. And the other shows average depth of 19

inches: Is that correct? A. Yes.
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(The two maps were received in evidence as

Plaintiff's Exhibits 15 and 16.)

The map shows some clay. That is included in

my depth of nineteen inches and twenty-three

inches. That layer of clay is an average of five

inches thick. Some of it is a tight red clay, similar

in color to the surface soil. It contains very little

coarse material, and therefore the clay is quite col-

lodial and tightly packed and plastic. It is com-

mon clay, such as is used in bricklaying. In other

sections of the land the clay seems to be more of an

adobe character. There are spots of clay adobe

soil on the land. Generally, however, it is red

San Joaquin sandy loam. That clay is of no as-

sistance to the land for agriculture. Lying on top

of the hard-pan, it is really a detriment.

I made some chemical analyses out there. I used

the strong acid soluble method, which is a recog-

nized method for testing soils. The purpose of

testing in that way is to determine the amount of

plant food in the soil. We call it the potential

plant food. It is that amount which, over a period

of years—say the life of the orchard—would rea-

sonably be expected to [77] become available to

plants. This land had not been tilled at all. There

was no sign of any fertilizer or anything. It was

bare raw land. I took some samples of it. There

was a boring made in each of the three parallel

strips across each piece of land, and a sample was

taken clear to the hard-pan, and then a composite
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sample taken of that. I made a separate analysis

of each piece.

Q. Will you give us the result of that analysis'?

A. Lots 93 and 95: Potash .112 per cent, equiva-

lent to 4,480 pounds per acre-foot. Phosphoric,

.035 per cent, equal to 1,400 pounds per acre-foot.

Lime .274 per cent, equal to 10,960 acre-foot.

Nitrogen .210 per cent, equal to 8,400 pounds per

acre-foot. Humus .24 per cent, equal to 9,600

pounds per acre-foot.

Q. Now, on the second tract.

A. Lots 102 and 107: Potash .093 per cent, equal

to 3,720 pounds per acre-foot. Phosphoric acid

.027 per cent, equal to 1,080 pounds per acre-foot.

Lime .152 per cent, equal to 6,080 pounds per acre-

foot. Nitrogen .189 per cent, equal to 7,560 pounds

per acre-foot. Humus .21 per cent, equal to 8,400

pounds per acre-foot.

Q. How do those compare with the amount of

plant food that ought ordinarily to be in the soil?

That is, I am talking only about the potash and

phosphoric acid.

A. These analyses are very similar. The potash

in both cases is approximately one-third of what

we would expect to find in a medium soil, or even a

comparatively poor soil; the phosphoric acid is

about one-half in each case.

WITNESS.—I made an investigation there to

determine the depth of the hard-pan on the sur-

rounding properties where the well pits were open

and could be investigated. We found the hard-
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pan to be from [78] twenty to thirty feet in

thickness. The soil over the hard-pan was—say

two feet in one tract. I think it is twenty-three

inches. The hard-pan conditions are fairly uni-

form over the entire tract. There is some slight

variation in the character of the hard-pan, and

there is some variation in its thickness, but it is

fairly uniform. From that examination I made in

the neighborhood I can tell the conditions on the

Nepstad properties. They would be the same.

Q. Describe that hard-pan.

A. Generally there is a surface strata. That is

the first strata you strike in the hard-pan. It is

somewhat harder than the material you find a little

further down. This would be representative of the

first strata of hard-pan. This particular piece came

off of Lot 107 of the Nepstad tract. This will run

in thickness from several inches. I have seen it a

foot and a half or two feet thick in places. That is

underlain by a different material. This second

piece is what we would generally find as the bulk

of the hard-pan. This lies underneath this other

material.

Q. How far down does that structure go?

A. This structure goes generally clear to the

bottom. This sample was taken from the Jeppson

well pit, adjoining Lot 107 on the south and the

same material was clear down in the pit.

(The samples of hard-pan were offered in evi-

dence as Plaintiff's Exhibit 17.)
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Q. Did you make some hard-pan investigations

around there 1

? Where does this piece come from?

A. This piece comes from the Loucks property,

which adjoins Lots 93 and 94. It is representative

of halfway down the pit. There are twenty-two

feet of hard-pan there, I should say, and this is

about halfway down. [79]

Q. Can that be broken up, Mr. Davis?

A. Oh, yes. You can break up any kind of rock.

That is essentially a sandstone.

(The sample was offered in evidence as Plain-

tiff's Exhibit 18.)

WITNESS.—Hard-pan limits the adaptability

of the land. It will allow fruit-trees to grow on

land like this if it is not too close to the surface,

but land of this character where there is so little

soil on it will practically eliminate the possibility

of the successful commercial production of fruit.

About five feet of soil is necessary for the commer-

cial production of fruit. In fact, that is the first

requirement of a fruit orchard, to have depth of

soil to provide for sufficient area for the feeder

roots of the tree. They generally occupy the upper

three feet of the soil, the lower roots going into

the other strata, affording anchorage, drawing

moisture for the tree, and the total amount of soil

that is available acts as a suitable reservoir for

moisture for the maintenance of the tree generally.

In hard-pan as thick as this it would not be prac-

ticable by blasting to open up this soil so that it

would drain, because unless you can break through
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the hard-pan and form a contact, making an open-

ing that will contact the surface soil with either

a similar soil or sand or some loose material un-

derneath to provide drainage, and there is suffi-

cient area for the root, it would be valueless to

blast. Of course, this is so thick that it would

not be practicable to try to blast through it.

Q. Is it possible that that hard-pan would disin-

tegrate out there, or that the application of water

to it would make it slack, or that [80] the appli-

cation of air would slack it?

A. There are some types of that hard-pan we

find them in bunches where it will do that, but the

general hard-pan that is there would not slack or

go to pieces to any appreciable extent, even if you

could expose it to air; but I don't see how you

could do that without peeling off all the surface

soil, or something of that nature.

Q. Are there places out in that neighborhood

where ditches expose the lower part of the hard-

pan, or where there are cracks in the soil, there,

so that you can observe it
1

?

A. Yes, there are many drainage ditches out

through the whole section, and in those places the

hard-pan is exposed for a thickness, in some of

them, of three or four feet; outside of the natural

wearing away which comes from the flowing water,

there is no evidence that the hard-pan is decom-

posed or has fallen to pieces.

Q. In giving your analysis, I understood you to

refer to lots 103 and 107: The property seems to
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be 102 and 107. You have so shown it on the map.

Did yon make an analysis of the same soil as is

indicated on the map"?

A. Yes. That is simply an error in my clerical

work if it is noted otherwise.

Cross-examination.

I am nearly thirty years old. I am not a gradu-

ate of the University of California. Altogether I

attended at the University about three years. I

first went to the University in 1916, and stayed

there for about a year and a half, and then went

into the Army. After going into business in Ante-

lope on the ranch I returned to the University at

Davis for short courses in agricultural work over

a period of about five years. [81]

It is my opinion that at least five feet of soil is

necessary for the successful growing of fruit-trees.

I first learned that rule in the school, before going

into the Army. After my return from the Army
I went into business at Antelope, farming, orchard-

ing. I could not say the total number of acres we

operated. We actually owned a hundred and fifty.

We farmed as much as a thousand acres there at

times. The average depth of soil of the acreage

that we operated was about four feet. At the time

we made our purchase I knew of the rule of five

feet of soil being necessary for the growing of

trees. That was the accepted rule at that time but

for various reasons it did not particularly affect

our purchase there.
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I completed the analysis to which I have testi-

fied last night. I have been working on it for some

time. The strong acid solution test is a standard

test, and is used by many chemists for specific pur-

poses. Many authorities on chemistry give that

method for the analysis of soil. I don't know that

there has been any change among the authorities

as to the proper standard or tentative test for

analysis.

Q. Didn't you testify in a case of this character

a few days ago, in which you so testified.

A. It depends on what you mean by authorities.

My understanding is that the authorities generally

have not changed.

WITNESS.—The Association of Official Agri-

cultural Chemists is an organization made up of

federal and state chemists, whose duty it is to ana-

lyze various substances, the sale and manufacture

of which is being controlled by law. They recom-

mend certain official methods, standard methods,

that apply to various products that would [82]

come under state and federal supervision. Other

methods they may suggest, and they mark them

tentative. At the present time the tentative method

recommended by that Association is the so-called

fusion method, which determines the total quantity

of the plant food in the soil, or in any other sub-

stance, such as granite or fertilizer, or in any other

material you happen to be working on, without ref-

erence, however, to its applying your results essen-

tially to agricultural purposes. I would say that
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the time required in making a test of a sample by

the fusion method is about the same as would be

required by the strong acid soluble method, but

not the same equipment, because in one case you

digest the soil in glassware, in a water bath with

a high temperature, boiling water. In the other

case you would fuse the soil in a platinum crucible.

That test does not necessarily take more equipment

and more expensive equipment. The only difference

in the expense of the equipment is that platinum

is high priced. We have plenty of platinum ware

in our office. More platinum is required by the

fusion test than by the acid test. A platinum cru-

cible is required in the fusion test, whereas in the

strong acid soluble test you simply use glassware.

The strong acid soluble test does not draw from the

sample of soil the total content of phosphoric acid

and potash. The fusion test does draw from the

soil the total content of those two elements.

Eedirect Examination.

Q. "Why have you selected the acid soluble test

in preference to the fusion method?

A. For several reasons. First, I felt that it

gives a fairer treatment of the soil, particularly for

this purpose, in that it shows that amount of plant

food which we could really consider to be [83]

plant food in the soil. The fusion method would

show the total amount there, whether it was locked

up inside the grains of sand, etc. The second rea-

son is that most of the authorities that we would



vs. N. 11. Nepatad. 80

(Testimony of F. E. Unsworth.)

have occasion to refer to for a comparison of our

results with their results base their work on the

acid soluble method.

TESTIMONY OF F. E. UNSWORTH, FOR
DEFENDANT.

F. E. UNSWORTH, a witness for defendant,

testified

:

I live in Rio Linda, on the highway this side of

the town site of Rio Linda. I own forty acres of

land there. I purchased that property last Octo-

ber. It was planted at that time. About three and

a half acres are planted to trees, mostly Tuscan

peaches. A portion of the orchard is planted on

soil of less than five feet. I have soil there where

I am growing peach trees, as shallow as thirty

inches. The trees are about eight years old. They

are still in good, healthy condition and still grow-

ing. They have good leafage yet this year on

thirty inches of soil. I had a very good crop this

year. I got about five lug boxes off one tree, about

forty or forty-five pounds to a lug box. I cultivate

and irrigate my orchard.

I sold some of my peaches, mostly all locally. I

could not sell any to the camiery. There were a

great many peaches left on the trees in addition

to what I sold. I sold in the neighborhood of a

hundred dollars' worth, I should judge. I sold

about a ton to one man. A great many came in with
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lug boxes and took them away. I have only an ap-

proximate estimate of the total number that I sold.

My orchard is very uniform as to the size of the

trees. [84] They are all about the same age on

that soil where it is of no greater depth than thirty

inches. There is some deeper soil on my place.

The trees look just as good on the shallow soil as

on the deep soil. This is a picture of my orchard.

Other plants, such as flowers and climbing vines

and ornamental trees and shrubs, do fine.

(The picture was offered in evidence as Defend-

ant's Exhibit 19.)

That ground of mine, speaking particularly of the

shallow soil, I consider adapted to the raising of

fruit.

I came to Sacramento in the fall of 1889. I have

been in different comities around here, but mostly

in Sacramento County. I was not an eastern pur-

chaser. I am a local man.

Cross-examination.

I am a meat-cutter by occupation, and was such

prior to going out to Rio Linda. The only ex-

perience I have had in raising fruit is within the

last year, since I have been out there.

I did not say that all of my soil is only thirty

inches in depth. It runs from about four feet down

to thirty inches. Thirty inches is the shallowest

place I have found.

I never raised any fruit prior to coming to Rio
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Linda. I have seen lots ot it, though. The only

fruit I have sold was a hundred dollars' worth.

I did not plant the trees. They were planted

about eight years ago. I have sounded in three or

four places to find out how deep my soil is. [85]

TESTIMONY OF H. F. BREMER, FOR DE-
FENDANT.

H. F. BREMER, a witness for defendant, testi-

fied:

I live in the locality known as Rio Linda. I first

purchased a piece of land there in 1922. At that

time I bought eleven and a fraction acres, and en-

gaged in the poultry business, with about two

thousand chickens. I improved that place by plant-

ing fruit-trees in a family orchard, about fifty

trees of different varieties. Where I set the trees

out the soil was about two and a half feet deep. At

the time I planted them I dug holes on top of the

hard-pan, and the following summer, when the

ground got dry we had it blasted between the trees.

That blasting provided ample drainage so the water

did not stand and injure the roots. The trees have

made a pretty good growth.

I sold my place after living there about two

years, and then I purchased another parcel of land,

about half a mile from the place that I first owned,

ten acres this time. I am now in the poultry busi-

ness and have about twenty-five hundred hens with-

out the baby chicks.
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I pass by the place I formerly owned every time

I got to town, and have stopped over there and

visited the present owner. I have observed the

growth of fruit-trees since I left the place. They

have done very well. They grow well and are still

alive and are bearing fruit. I saw the crops this

year. The size is very good, the quality and flavor

very good. That which I have sampled is good.

This is a picture of the place I first owned, and

of the trees that I planted.

(The picture was offered in evidence as Defend-

ant's Exhibit 20.) [86]

Cross-examination.

Prior to 1922 when I went out there to this place

I had never had any experience in raising fruit.

I tended to one set of fifty trees there for a little

more than a year. I didn't sell any fruit from

those trees. They were too young. In 1925 and

'26 I planted twelve trees, and that constitutes my
experience as a fruit raiser.

TESTIMONY OF LOUIS TERKELSON, FOR
DEFENDANT.

LOUIS TERKELSON, a witness for defendant,

testified

:

I live out in the Rio Linda district, on the high-

way this side of the town site, right across the road

from Mr. Unsworth, who testified here a few

minutes ago. Before coming to Rio Linda I lived

in Southern California, where I was engaged in the
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fruit business. I have been engaged in that busi-

ness something over thirty years. I bought my

property at Rio Linda over fifteen years ago. I

have forty acres. A portion of that is planted to

fruit-trees. I planted some of my trees in 1914,

and some in 1913.

There is a portion of the soil on my place shal-

lower than five feet. I have been investigating that

lately and I find I have more of the three feet than

I thought I ham I have a considerable quantity

of soil that is about three feet deep. Lots of my
trees are planted on soil that is as shallow as three

feet.

I have about three and a half acres of Bartlett

pears on that place. Those trees are about thir-

teen or fourteen years old. They are still alive. I

did not blast for any of my trees when I planted

them. They are all planted on top of the hard-

pan without blasting. The pear trees made a very

nice growth. They look well at the present time.

They are not dead or dying. [87]

I lost some of my pear trees with blight. That is

not a condition of the soil. I have not lost any

trees due to the condition of the soil. The blight

does not affect upland pear trees nearly as much as

on the river bottom lands. There is a great deal of

trouble with blight on river bottom lands, and very

little on uplands. Pears grown on the upland are

better shipping pears than those grown on bottom

land. We get a pear as good in size on the upland

as the pear on the river bottom, and good color.
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This year we had a medium crop on account of rain

in the blooming season and the bees could not work

to pollenize them and the pears did not set so heavy.

This year I have sold about 208 boxes of pears,

and the shipping houses closed down, and I had

about a third of them left on the trees and on the

ground. That was due to market conditions. I

had a heavy crop two years ago. I shipped about

seven hundred boxes, and there were about a third

of them left on the trees. The reason I didn't pick

that third was due to market conditions.

I consider that the land out there three feet in

depth is adapted to the raising of pears, and as a

fruit man I consider it adapted to the raising of

other fruits.

I have about twenty-four or twenty-five acres of

almonds. My almond trees are thirteen or four-

teen years old. Part of my almond orchard is

planted on land with less than three feet of soil.

I have testified before that the average of my soil

would be five feet in depth.

Q. Confining my examination altogether to that

portion of your orchard where the soil is about three

feet in depth, have your almond trees made a good

growth on that soil? [88] A. Yes, they have.

WITNESS.—I did not blast for any of them.

They are now thirteen or fourteen years old, and

are still alive, and do not show any signs of dying.

I have had a good crop from my almond orchard,

some years, heavier than others, depending on the
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season. There was nothing in respect to the failure

of the crop due to the conditions of the soil that I

know of, nor to the depth of soil.

I am pretty thoroughly familiar with the Rio

Linda district. The principal industry throughout

the district is poultry.

This is a picture of the almond trees in my or-

chard. The leaves are off the trees because when

we harvest a crop we knock the almonds off with

long poles into sheets and the leaves come with

them.

Q. Do you consider that soil there of a depth of

three feet—never mind the general average of your

orchard, but if the soil is of the depth of three feet,

do you consider that that is adapted to the com-

mercial raising of fruit?

A. Yes, because I am doing it right now for

years.

Q. Can you raise fruit successfully, commercially,

and profitably on three feet of soil in that district ?

A. I am doing it.

Mr. BUTLER.—We offer this picture in evidence

and will pass it around among the jury.

(Defendant's Exhibit 21.)

Cross-examination.

My occupation is fruit raising. I am not en-

gaged in business as a tractor operator. I do not

do tractor work for a [89] living. I don't work

with my tractor unless a neighbor of mine gets

hard pinched, and then I help him out, I do not do



96 Sacramento Suburban Fruit Lands Co.

(Testimony of Louis Terkelson.)

considerable work for my neighbors with my tractor.

I have done no work with my tractor this past

season, except just my neighbor across the road,

nobody else.

The principal occupation in Rio Linda is the

poultry industry. It is not working for a living at

other occupations. You can make a living if you

are willing to work and do something. I don't know

that most of the people out there have jobs in town

here and places of that kind. I don't go around

looking at what they are doing. I am too busy

on my own place.

Q. Then you don't know whether or not they

are engaged in the poultry industry?

A. I see lots of chicken-houses.

Q. And you see lots of vacant ones, too, don't

you? A. I don't know about that.

Q. About a third of them are vacant, aren't they?

A. I couldn't tell you that.

TESTIMONY OF JOHN POSEHN, FOR DE-
FENDANT.

JOHN POSEHN, a witness for defendant, testi-

fied:

I live in the Rio Linda Colony, in Subdivision

Six. On the 19th of November it will be five years

that I have lived there.

My son Robert lives on the place right next to me.

He has five acres. We are engaged in the poultry

business, separately. Each has his own plant. I
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have forty fruit-trees planted on my place, where

the soil is half a foot, a foot and two feet deep.

I have pears, plums, peaches, apricots, figs and

cherries, all I need for family orchard. I blasted

for every one of the trees [90] when I planted

them, and it made drainage, and the water went

through well. I lost two trees. It was raining in

1926-27, lots of heavy rain that winter, and it was

my fault. I should have drained that water off.

That is the reason those two trees died. I planted

them again and they grew all right. The trees pro-

duce all the fruit I want. I think my fruit-trees

grow pretty well on that place.

I planted eight different varieties of grape-vines.

The soil is just the same as the other place, from six

inches to two feet. My grape-vines have grown

pretty well. They are big vines. I planted them

in 1925. I have had a crop of grapes off of them.

I got sixty pounds from one Thompson Seedless.

The next to that one was forty-five pounds. Then

I got forty-one pounds from one vine of Malagas.

I have my own sugar scale, and I have twenty-two

per cent sugar. They are very juicy and nice.

I irrigated two rows on the outside to find out

where I could get the most sugar, and I found that

where I put no water I got more sugar than where

I did put the water. I do not irrigate them. They

bear well all through the vineyard.

I planted Robert's trees for him on his place, in

the family orchard. The depth of soil is the same,

six inches to two feet. I blasted for his trees; a
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good growth. There is a fig tree there I measured

this morning. It is ten feet high and twenty inches

around above the ground. I raise all the greens I

want for my chickens. I have fifteen hundred

chickens. Sudan Grass, alfalfa, China cabbage and

barley. They all grow well. I could sell some if

anybody wanted it. The vegetables grow well.

My son Robert has some ornamental trees on his

place. They seem to grow well on shallow soil.

[91]

This is a picture of Robert's place. Where the

picture was taken that is on shallow soil there.

These trees are thirty feet high and thirty inches

around above the ground. They are ornamental

trees like the trees around this building here. I

planted them in 1924.

This is a picture of my place. I planted some

acacia trees here. They are twenty feet high,

twenty-five inches around above the ground. I

planted those in 1925.

I dug a well pit for myself and one for my son

Robert. I found the hard-pan there on the top.

It was about an inch or two inches thick. That is

hard. Under that it is so soft you can pick it out

readily. When I dug my well pit I used dynamite to

make headway, to make it go faster.

W^hen I dug that material out of Robert's well

pit I spread it out on the ground, and it just melted

from the weather. There are no chunks. It falls

to pieces. He gets all the vegetables he wants on
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thai ground. I wish I had that on my place. The

vegetables grow very well.

(The picture was offered in evidence as Defend-

ant's Exhibit 22.)

Cross-examination.

I sold some fruit this fall, 1,072 pounds of grapes.

I never sold any more at any time. The two trees

that I spoke of that died, they died in a hole I had

blasted. It was my fault. I should have drained

the water off. Water gathered there and cause the

trees to die. It was from the rain. It was my
fault. I should have drained it off.

I do not patronize the fruit and vegetable man
who has a large business out there in that fruit dis-

trict. I have not bought [92] fruit elsewhere

because I have all I want, except sometimes in the

winter when we have hard rains. I have bought

potatoes. I can buy potatoes cheaper than I can

raise them.

Q. It is pretty hard to raise anything out there,

isn't it?

A. I have my chickens. I take good care of my
chickens and I make lots of money.

TESTIMONY OF JAMES GEDDES, FOR DE-
FENDANT.

JAMES GEDDES, a witness for defendant, testi-

fied:

I have lived in Sacramento and around here about

thirty-five years. I am pretty familiar with con-
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ditions in other districts around the city of Sacra-

mento, and have bought and sold land in Sacra-

mento County and elsewhere. For a while I was

engaged in the fruit business in Yolo County. I

owned a fruit ranch there. I have been with the

cannery as outside man for a good many years,

buying fruit and getting the right kind of people

on the right kind of land to grow stuff for the can-

neries. My knowledge of the fruit conditions ex-

tends over a considerable period, both in growing

and buying and otherwise.

I am familiar with the friut district around

through Sacramento County and adjoining comities,

pretty generally. I know this Rio Linda Colony.

I have known it for a good many years. I knew it

before it passed out of the hands of the original

owners into the first purchasers that subdivided it,

and remember when the Rio Linda Colony was

carved off from the larger holding. I have watched

it from the time of its first development. I am
out through that district a great deal. I have owned

land in Rio Linda, and bought and sold land in that

district. I knew that district in 1922, and before

and since. [93]

I have been over the lots belonging to the plain-

tiff in this case, described as Lots 93, 94, 102 and

107 in Subdivision No. 6, and have looked at them.

Q. What in your opinion was the reasonable

market value on an acreage basis of the land in

those lots that I have described as of the month of

March, 1922?
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A. There are two ten-acre tracts, or one twenty-

acre tract, that faces on a good road. There is im-

proved property close by it. I figure that at three

hundred fifty dollars an acre. Then there is an-

other ten-acre tract on a good road at three hun-

dred dollars an acre, and in back of that is another

ten-acre tract that does not lie quite as good. It

is on a back road, or a side road, you might call it,

and that property is worth, or was worth, three

hundred dollars. There is a difference in the lay of

the land. The land lying along the good road is

necessarily of more value than the other.

Q. About how many acres would you say you fix

at a valuation of $350 an acre %

A. About thirty acres. There are thirty acres

lying on good roads.

The COURT.—Q. You didn't say that. You said

a twenty, and a ten, and a ten.

A. That is what I intended to say, your Honor.

Q. All right, if you want to correct it, go ahead.

A. What I intended to testify was, there was

thirty acres on a good road, at $350, that is twenty

acres at $350, and a ten-acre tract facing on a good

road at $350, and another ten acres lying in back

that would not be as valuable, at $300 an acre.

Mr. BUTLER.—Q. The two ten-acre tracts fac-

ing the road on one side, and one ten-acre tract fac-

ing a road on the other, [94] and the other ten

acres in back?

A. Yes.
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WITNESS.—From my knowledge of the fruit

business and fruit lands, and the experience I have

had in fruit, this land which I have described is

adapted to the commercial raising of fruit. I am
familiar with hard-pan conditions through the val-

ley. Practically all the eastern shipping fruit land

in the Sacramento County and in El Dorado County

and in Placer County is on shallow soil. In Sac-

ramento some of it is so shallow that if they hap-

pen to miss irrigation one season the orchard dies.

That is a well-known fact around Penryn, New-

castle, Auburn. Newcastle, ships more fruit than

any other point in California, and the bulk of it is

shallow soil. It has to have irrigation. If they

don't irrigate it the trees die in one season.

The principal industry I have noticed in the

Eio Linda district in the last five or ten years is

the poultry business. The presence of hard-pan

in itself is no detriment to the raising of fruit

where it is properly handled. Sometimes it might

be, and other times it might be a benefit. For in-

stance, take the Florin country, where they raise

so many Tokay grapes. It is all shallow soil, soil

from one to two feet deep. They seldom ever get

soil three feet deep. They claim it is a benefit there

in the early ripening of the grapes. They ripen

early, and they get them on the market early, and

get good prices, and there is more sugar in the

grapes.

I know the Oroville country. They raise early

and high-grade oranges there, and the finest brand
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of olives in the state. That is shallow hard-pan

land. Lots of it is like barren, rocky [05] land

ili.il ;i man would hesitate about buying, but it does

produce fruit in commercial quantities and of good

quality. Of course, they have to irrigate, and

those lands become valuable and available for fruit

raising when they are within reach of the irrigat-

ing system.

Cross-examination.

I said I bought and sold lands in the Rio Linda

district prior to 1922. I bought forty acres across

the road from Mr. Turkelson's property. That is

on the Rio Linda Boulevard. It was an improved

place. I did not put the conveyance on record.

It lay in the Valley Trust Bank for about two or

three months. I don't know that I bought any

property out there of which the conveyance was

recorded.

Q. Did you, between the years 1914 and 1925, ever

buy any agricultural land in Sacramento County,

the conveyance of which was recorded?

A. I had several pieces, small pieces around the

city. I cannot recollect now any that was ever

put on record. I bought a big ranch about four

hundred fifty acres, from White & Terry, near Gait.

Q. What year was that 1

?

A. About 1914 or 1915.

Q. Was the conveyance of that recorded to you?

A. No.
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TESTIMONY OF LAMBERT HAGEL, FOR
DEFENDANT.

LAMBERT HAGEL, a witness for defendant,

testified

:

I live in the Rio Linda Colony, a little bit to the

east of Mr. Posehn. I do not know where Mr. Nep-

stad's place is. Mr. Loucks' place is about half

a mile from me, and this property is [96] sup-

posed to adjoin somewhere around there. It is in

the neighborhood of half a mile from my place.

I own forty acres. I have planted a portion of

that to fifty-eight fruit-trees in a family orchard,

where I have thirty-six different varieties. The

soil in my orchard runs all the way from seven

inches to twenty-four inches deep. I blasted where

I planted my trees. I find that the blasting per-

mitted the opening up of the subsoil so that I had

drainage for my trees in all my holes except one.

I blasted in the fall, and then the next spring the

water remained in one hole and I blasted that again,

and that opened it up so that it drained sufficiently.

As a rule I used a stick and a half of powder to a

hole. It loosens up around about ten feet wide.

Q. Where that hard-pan and material under-

neath was thrown out by blasting and laid there all

winter, what I want to know is, did it remain in

chunks or did it soften up and disintegrate and

become soil?

A. There is a strata that runs about an inch and

a half. That stuff lays there for quite a while,
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perhaps for a year. But the rest of it falls apart

like powder.

WITNESS.—Even when the water does not get

on it, it falls apart. When that stuff slacks I can

raise things on it. I raised my lawn on it, and I

have a good lawn. It makes very good soil.

I have two nectarine trees on twelve-inch soil.

The trunk is six inches thick, and about fifteen feet

high. They gave me three lug boxes full of nec-

tarines to the tree. They were very big in size,

and good in flavor. [97]

I have sixteen cherry trees, and they run all the

way from two and a half to three and a half inches

around the trunk, and from twelve to fifteen feet

high, except one is less. All the other trees are

about the same as the cherry trees.

I lost a tree in 1927 when the general sour sap

conditions came through the country. I replanted

that tree. It is growing and doing well.

I had a heavy crop off my cherry trees; also, off

my apple trees. The rest of the trees have not

brought me a heavy crop, but what they have

brought is fine, nice, big fruit, good in flavor, but

not a heavy crop. The reason for that is they are

only young trees. They are only four years old,

not in full bearing.

I am in the chicken business. I have fourteen

hundred chickens. I raise greens and vegetables,

and a lawn and ornamental trees around the place.

Everything grows fine. In some places the soil is

as shallow as seven or eight inches. In my well
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it is twelve feet deep. That is the deepest place

I ever struck.

I have twenty-eight acres of vineyard. I planted

the oldest one in 1925. In December, 1927, and

January, 1928, I planted the last ones. I planted

about nine acres in the oldest lot, from cuttings.

They are about three or three and a half years old

now. Last year I had a crop of between four and

six tons off nine acres. They were two and a half

years old then. This year I have taken off about

six and a half tons, and I have not picked them

all yet. I pruned them for the shape of the vines,

not in the expectation of a crop. I did not expect

a heavy crop this year.

I did not blast for my vines. Where my vines

are planted it is from six inches up to thirty-two

inches deep. The size of the bunches I got, and the

quality of the fruit, is just as good as I have seen

any place. I do not irrigate my orchard. I culti-

vate it a lot. [98]

I know the place owned by Mr. Adolph Stern.

I have seen it quite frequently. Mr. Stern gave

his orchard pretty good care, I believe, the first

two years. The third year, not quite so good.

Since 1927, and since the general sour sap condi-

tion, and also since these trials started, he gives it

hardly any care at all. He plows it in the spring

and gets it disced by somebody else, but as a rule

it is done out of time when the moisture is about

all gone out of the ground and it is too late. I be-

lieve the reason his orchard looks no better than it
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does is due to lack of care. I can see no reason why

an orchard on his place would not do as well as

my orchard.

I think the soil out there in the Rio Linda Colony,

particularly within half a mile or a mile of my loca-

tion, is adapted to the raising of fruit. Consider-

ing my own place, I would say it is adapted to com-

mercial fruit-trees and for a commercial vineyard

and orchard. It could be grown successfully and

handled profitably if they looked after it properly.

This is a picture of one of the vines in my vine-

yard.

(The picture was offered in evidence as Defend-

ant's Exhibit 22.)

Cross-examination.

I own just one tract in Rio Linda. The legal

description of that tract is 39, 41, 42 and 43. Each

is ten acres. I own them. I have no deed. I have

a contract. We have dealings on it, me and the

Fruit Lands Company, but whether it is deeded

already to me I don't know. I dealt with a man in

Canada. I owe the Suburban Fruit Lands Com-

pany three thousand dollars on those four tracts.

[99]

Q. On the 17th of May, 1927, did not you and

your wife, Margaret Hagel, execute and deliver to

the Sacramento Suburban Fruit Lands Company

a chattel mortgage covering all of your personal

property on that place out there, given to secure

the sum of $6,670.75? A. Yes.
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Q. And that has not been paid, has it, in whole

or in part? A. That has not been paid.

Q. And then in addition to that you owe three

thousand dollars on the purchase price of the prop-

erty %

A. No, that is all included. That is all in one.

Q. Yesterday you said that your place was en-

tirely clear.

A. I meant anything that is on my place. That

was my meaning.

WITNESS.—I have sold fruit off my place last

year and this year. In 1927 I sold between four

and six tons of grapes to different parties. I can-

not name one person to whom I sold. As a rule

they are strange names to me and I don't know

them. Some of them I didn't even ask their names.

In addition to that, in 1927 I bought raisin grapes,

a field. In 1928 I sold about six and a half tons.

That is all the fruit I ever sold from my place.

Q. Do you recall having a conversation on the

first Monday in December, 1927, at Mr. Krai 's place,

you and Mr. Krai being present: Do you recall a

conversation that you had at that time?

A. We had a conversation several times.

Q. Did you not state to Mr. Krai at that time

that Mr. Krai should plant grapes, and not tree

fruit?

A. Yes. I said, "Mr. Krai, if I was you I would

plant grapes, because the market is better for

grapes, and with tree fruits the market is over-
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Hooded, and you cannot make any money out of

them." [100] Those are the words I used.

Q. Did you not state to him that tree fruit would

not grow on that land, on that Rio Linda shallow

hard-pan land? A. No, I did not.

Q. Did you not state to him that as to the price

of the land, those that had bought from the com-

pany had been cheated?

A. No, nothing of the kind.

Q. Did you not state to him, "You should spend

a few dollars planting a few ornamental trees, to

make the front of your place look good, and there-

after you should sell it to some easterner who might

come along and fall for it"?

A. I said, the words, yes—I said, "Mr. Krai, if

you spend $40 to buy some shrubs and ornamental

trees, and plant them, and have your place looking

decent, and plant all the rest of your land in grapes,

so if anybody will come along you can show an in-

come, and you can show some improvements, that

is the way you are able to dispose of your property

;

but as it looks now, the $20,000 you are asking for

it, nobody w^ll look at it, because your books will

not show any income, and there is nothing nice look-

ing there." Surely, those are the words I told him.

Q. In the latter part of November, 1927, at Mr.

Krai's place, again, Mr. and Mrs. Krai present,

Mr. and Mrs. Klein present, Mr. and Mrs. Perra

present, did you not state to Mrs. Perra that the

land in Rio Linda is too shallow to raise tree fruit?

A. No, I did not.
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ested in, and we went into that and went all over

these forty acres and saw the lay of the land, the

surface. He took a general inspection there.

During these trips we had a discussion regard-

ing hard-pan. I told him the district was under-

laid with hard-pan, as I told him in Minot. There

was a well pit across the road to the west of this

tract, probably one hundred feet from there, and

he was looking in there and saw the hard-pan. I

showed him the hard-pan in the well pit. It was

an open pit, he could see it.

In our talks in Minot before he came here he

mentioned about wanting to get a place in Cali-

fornia where he could have all of his children and

sons-in-law located with him. I think there were

about five in the family, and he wanted enough land

for all of them to be together. He intended for

all of them to go into the poultry business. He was

going to put all of his sons and his sons-in-law, as

well as himself, in the poultry business. In Minot

he told me a number of times that he was engaged

in the real estate business. He told me about own-

ing a farm in Baltimore County, and about an in-

terest in the bank where he had done considerable

real estate business, and while he was there he had

purchased in the [103] neighborhood of three

thousand acres of land in Saskatchewan, and at

the time I met him he was operating that, buying

and selling, and farming some of it himself. He
told me he also controlled or owned a couple of

grain elevators.
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An arrangement was made between me and Mr.

Nepstad whereby he was to act as agent for the

Sacramento Suburban Fruit Lands Company, un-

der me, in the sale of land. I made that arrange-

ment. While we were negotiating at Minot he told

me there were quite a number of people who were

interested, and wanted to know if I would pay him

a commission, and I agreed to pay him a five per

cent commission. As a result of that negotiation

he sold three people in Minot, by the name of Ol-

son, MacCressy and Cummings. He also sold his

partner, a Mr. Sandley, in Minneapolis, who was

interested in his Saskatchewan land. On such

sales as he made the company paid him the five per

cent commission I had arranged for. I had some

correspondence with him at various times.

Q. I show you a letter here purporting to be

from yourself, as sales manager, to Mr. Nepstad,

dated April 11, 1923, and ask you if that is a car-

bon copy of a letter which you wrote and sent to

him at that time. A. Yes, it is.

Mr. McCUTCHEN.—Before those are offered,

may I ask what the purpose of this is, Mr. Butler?

Is that just about some of these people he sold to

on commission?

Mr. BUTLER.—There are admissions and state-

ments regarding the purpose, here, and there are

other things which connect up with the correspon-

dence already in.
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The COURT.—Admissions in the witness' letter,

do you mean?

Mr. BUTLER.—Connected up with the corre-

spondence from the plaintiff, himself. [104]

The COURT.—I am asking you a question. You
say there are admissions. Do you mean admissions

in the witness' letters'?

Mr. BUTLER.—If I made such a statement,

your Honor, that was inadvertent, because this wit-

ness could not make admissions in letters received

from other persons.

Mr. McCUTCHEN.—We object to these as im-

material, irrelevant and incompetent.

The COURT.—Well, the other letters were re-

ceived; these may go in. You allowed others to go

in without objection.

Mr. McCUTCHEN.—No, your Honor, we ob-

jected to all the others.

The COURT.—I don't remember that you did.

There were some that were excluded.

Mr. BUTLER.—We offer the letter of April 11,

1923.

(Defendant's Exhibit 24.)

Q. Will you examine these other letters and doc-

uments ? Those are all letters passing between you
and the plaintiff, are they?

A. Yes, and one telegram received.

Q. This telegram of June 5 was received from
Mr. Nepstad, was it? A. Yes.

Mr. BUTLER.—We offer that.

Mr. McCUTCHEN.—We object to that tele-
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gram. Nepstad says he does not remember sign-

ing it. It is not proved that he signed it. We ob-

ject to it as immaterial, irrelevant and incompe-

tent, and no foundation laid.

Mr. BUTLER.—Q. It was received from the

telegraph company in due course of business, was

it?

A. Yes.

Mr. BUTLER.—We offer it.

The COURT.—I don't think the proof is suffi-

cient, unless you have something else, for instance,

unless you have an answer to [105] it. Objec-

tion sustained.

Mr. BUTLER.—Exception. I offer this one of

June 12.

Mr. McCUTCHEN.—The same objection.

The COURT.—Objection sustained.

Mr. BUTLER.—Exception. I offer this one

dated June 15, 1922, from Mr. Amblad to Mr. Nep-

stad.

Mr. McCUTCHEN.—The same objection.

The COURT.—Objection sustained.

Mr. BUTLER.—Exception.
Q. The letter of ^lay 27, 1922, addressed to Mr.

Nepstad, a carbon copy, signed by Mr. Amblad,
Sales Manager; you mailed this to Mr. Nepstad,

did you % A. Yes.

Mr. BUTLER.—I offer this in evidence.

Mr. McCUTCHEN.—Objected to as immaterial,

irrelevant and incompetent.
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The COURT.—Does it show that it is an answer

to a letter?

Mr. BUTLER.—This is in answer to a letter

from the plaintiff.

The COURT.—You can make a showing that it

was properly mailed.

Mr. BUTLER.—Q. This letter was dictated and

signed by you, was it?

A. Yes.

Q. And addressed to Mr. Nepstad in an envelope

and mailed to him in the United States mail, in

due course? A. Yes.

Mr. BUTLER,—I offer it in evidence.

The COURT.—Q. Did you put the postage on

it?

A. No. We had an office girl attending to those

things, and they went out in due course.

The COURT.—Well, there is a whole lot of

loose proof in these cases; this is not any worse

than the rest of them, I will allow it. [106]

(Defendant's Exhibit 25.)

Mr. BUTLER.—I offer a letter dated April 13,

1922.

Q. You sent that letter, did you? A. Yes, sir.

Mr. BUTLER.—I offer it in evidence.

The COURT.—Is it a part of the correspon-

dence ?

Mr. BUTLER.—It is part of the series of cor-

respondence. These are all letters, your Honor.

The COURT.—Very well. Let it be received.

(Defendant's Exhibit 26.)
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Mr. BUTLER.—Q. A letter of April 7, 1922, ad-

dressed to Mr. Nepstad, saying, "I just received

your letter of the 6th," etc. You sent this letter,

did you?

A. Yes.

Q. And you followed the usual course in sending

it, did you? A. Yes.

Mr. BUTLER.—We offer that.

(Defendant's Exhibit 27.)

Cross-examination.

I did not make it a custom of getting these peo-

ple I procured as purchasers to get their friends

into this deal. This was Mr. Nepstad 's suggestion.

I did not have some of Mr. Hansen's friends work-

ing on him. The three of them came voluntarily.

Mr. Nepstad volunteered, too. He came through

an advertisement that his son-in-law answered in

a Minneapolis paper.

Q. And it was from people that you had already

gotten into the deal that you obtained other pur-

chasers from, isn't that true?

A. Not always. In Mr. Nepstad 's case he was

in business, and after he got connected with us,

after he negotiated with us, he suggested that there

were some of his neighbors who would like to come
out, [107] and that he could sell them.

WITNESS.—Mr. Nepstad did not just give me
names of prospective purchasers. He was right

there and helped close them. He mentions that

in one of his letters, that he worked hard on
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it. I would come up and help him close the deal.

He had been out there on a trip and inspected

pieces of land and then came back. He inspected

two pieces on that trip, one for Mr. Olson and one

for Mr. Cummings, and when he went back there

I had him get in touch with these men.

I am in the life insurance business. I am not

connected with the Suburban Fruit Lands Com-

pany. I severed my connection with that company

several months ago. I don't know anything about

the Rio Linda Poultry Farms, Inc. I am not con-

nected with that concern.

The COURT.—Q. You were agent for the com-

pany, were you, selling on commission, I suppose?

A. I was sales manager, working on a salary and

commission.

Q. Could you sign contracts'?

A. No, I could not.

Q. Neither could the plaintiff, for what you say

he sold?

A. We would take applications, and they were

submitted. He could do the same thing as I could.

They were submitted to the company for execution

by the officers of the company.

Q. You hired him, did you? A. Yes.

Q. And paid him some part of your commission ?

A. Yes.

Redirect Examination.

Mr. BUTLER.—Q. Did you pay him part of

your commission ?
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A. I misunderstood that question. The company

paid that; they [108] confirmed the arrange-

ment I made with him.

The COURT.—Q. You got your regular commis-

sion?

A. Yes.

Q. Just the same .' A. Yes.

Mr. BUTLER.—Q. Were you operating on a

commission, or on a salary?

A. A combination.

TESTIMONY OF ARTHUR MORLEY, FOR
DEFENDANT.

ARTHUR MORLEY, a witness for defendant,

testified

:

I live in the Arcade district, about a mile south

of the Rio Linda Colony. I have lived there about

eight years. I am engaged in fruit growing, in

which business I have been for about seventeen

years in California, and during that time I have

had general experience in fruit raising in the Sac-

ramento Valley, both on river bottom lands and up-

lands. I have been employed by fruit raisers who

farmed on river bottom lands, and have also

worked considerably on uplands.

I have seventeen acres in my property. It is all

planted. When I purchased that property most

of the trees were planted. The house improve-

ments were not there. Where the trees are growing

on my propert}' the depth of soil runs from around
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a foot or eighteen inches to three feet. The ground

is blasted. I grow mostly plums, pears, peaches,

apricots and cherries, mostly shipping fruit. My
trees are now about ten years old. They are alive

and in good healthy condition. I have never heard

of any rule among practical fruit growers or hor-

ticulturists requiring a minimum depth of five feet

of soil necessary to the successful growing of fruit-

trees commercially. No such rule is in general

practice among orchardists in California. There

are thousands of acres in Sacramento and in Placer

County of less depth. [109]

The production on my orchard has been very

good every year I have been there. I usually ship

in the neighborhood of a thousand crates of plums

a year. Then I have apricots, pears and cherries.

I usually have a good crop of peaches, but this year

I did not have very many. The blooms did not

set. Roughly speaking, I should think that from

six or seven acres of plums I shipped about a thou-

sand crates. There were quite a lot left. They

were Number 1 quality, shipped under the Blue

Anchor Label of the California Fruit Exchange.

I know of orchards in my vicinity that are

planted on shallow ground, John Robinson, the

Bradley Ranch, George Fletcher, Harold Molford,

Missble. There are quite a number around Arcade

and Carmichael on hard-pan land. I am familiar

with those orchards. The depth of soil on those

places is just about the same as on mine. Blasted.
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The growth of trees has been very good; good

healthy orchards.

I know the property that formerly belonged to

Mr. Walton Holmes. That is about a quarter of a

mile away from my home. That is blasted shal-

low ground. The growth made by the trees there

has been good. I know the Harry Wanzer or-

chard; a good growth there; blasted. I know the

orchard of Doctor June B. Harris; a good growth

there. Generally speaking, they all had good crops

this year, and fruit of good quality and good flavor.

The almonds were a little light, but the fruits were

all good. That was a general condition, so far as

the almond crop was concerned, this year. The

almond trees have produced very good crops in

other years.

I am familiar with hard-pan lands in other dis-

tricts, in Oroville and Sutter County and Florin

and different places. It is a fact that fruit is be-

ing grown successfully and commercially in those

districts on hard-pan land of a shallow depth. In

Oroville [110] they raise an extensive olive crop

and oranges and peaches of early maturity and

good size and flavor. In Florin they raise a supe-

rior quality of table grapes on shallow land. One
of the best that leaves the state, they claim, comes

from Florin.

As to the difference between river land and up-

lands, it is generally conceded that the upland fruit

is better for shipping. It is firmer and has more
sugar content, and they carry better. Practically all
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of the peaches, apricots and plums that are shipped

come from the uplands. Bartlett pear trees have

a greater resistance to blight on uplands than in

the river bottom lands. I think shallow hard-pan

lands, when blasted and properly prepared and

cared for, are generally adapted to the raising of

fruit commercially. I have found it so on mine.

I have been all over the Rio Linda district re-

cently. I spent thirty days, more or less, in mak-

ing a survey there. I found there were fruit-trees

and vines growing in the Rio Linda district. Where
they were cared for properly we found, generally

speaking, that the trees were growing nicely and

thriving, and had crops on them. We also found

trees that had not been cared for, and of course

they were not doing so well. I made a count of

fruit-trees and vines in the district.

Q. Let us have your figures.

A. We found that there were almonds 18,720;

olives, 9,370; peaches, 7,060; plums, 2,950; pears,

8,875; primes, 6,010; figs, 10,230; apricots, 1,550;

walnuts, 490 ; cherries, 9,465
;
persimmons, 100.

Q. Now, as to the grape-vines'?

A. Grape-vines, we found 97,650.

Q. Now, will you give the totals'?

A. Then we found in the family orchards, we fig-

ured about 325 [111] family orchards, approxi-

mately 25 trees to each, and that would make an-

other 8,100. And about 10 vines to the orchard,

which would make 3,250 more. That makes a total

of three 91,750, vines 100,900.



rs. X. II. Nepstad. 123

(Testimony of Arthur Morley.)

WITNESS.—Where those had been cared for,

generally speaking, they were in a healthy and pro-

ductive condition. I am familiar with the depth

of soil and hard-pan in Rio Linda. It is just about

the same as that in the Arcade district. In my
opinion, fruit can be grown successfully and com-

mercially in the Rio Linda district.

I made an investigation to determine whether or

not root growth would penetrate into the hard-pan.

I excavated by a plum tree and some olive trees.

We dug down about four feet by the plum tree, and

found the feeding roots were extending through the

substratum of soil, and found the same with re-

spect to the olive trees.

These pictures represent conditions about the

base of the olive trees.

(The pictures were offered in evidence as De-

fendant's Exhibit 28.)

Cross-examination.

I was in the Rio Linda district with Mr. Jarvis.

He is a man who has lived around there for a good

many years. I guess you would call him a horti-

cultural expert
;
previously, a Farm Adviser in this

county. We were employed by this company to

make a survey of that land. While we were there

we investigated some commercial orchards. We
were on quite a lot of them. I did not inquire

about the profits. We just wished to see whether

the trees were bearing and what shape they were
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in. I did not know before I went there that there

were no profitable orchards there. [112]

We took these pictures of the olive trees on the

Smith place. I would not say that that is an aban-

doned olive orchard. Mr. Smith was not there.

The trees were not stunted. They showed a light

crop, like all olive trees this year. I don't think

like those trees would be any year. They were not

scrubby looking. The pictures do not show scrubby

trees.

The reason we selected the olive tree to excavate

under was that we heard that had been blasted, and

we wanted to test a tree that had been blasted.

I think that soil of a depth of nineteen inches is

sufficient for raising fruit profitably and commer-

cially if it is blasted. I have seen it done.

Twenty-three inches is sufficient, if it is properly

cared for and worked. Hard-pan lands are just as

good as river bottom lands for raising of certain

varieties of fruit.

TESTIMONY OF F. E. TWINING, FOR DE-
FENDANT.

F. E. TWINING, a witness for defendant, testi-

fied:

I am an agricultural chemist, and have been en-

gaged in that work in California for twenty-eight

years. My headquarters are in Fresno. I have

had occasion to examine soils and soil conditions

through the Sacramento and San Joaquin Valleys
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quite extensively. I find plenty of hard-pan, thou-

sands of acres, in the Fresno district. It is pretty

well noted for hard-pan in some sections. I find

fruit growing on thousands of acres of hard-pan in

Fresno, and deciduous fruits growing on shallow

soil of a foot and a half, two feet and three feet, on

the hard-pan area in Fresno County.

In shallow soils most of it is blasted. The trees

do well and make a good progress and good growth

on hard-pan land where [113] it has been

blasted. Lots of orchards are being raised com-

mercially in the Fresno district on that type of

land.

Fresno is generally noted as a grape-growing dis-

trict, for raisin and table grapes, which are raised

on shallow soil and hard-pan land, there in thou-

sands of acres, and of good quality and flavor and

profitable vineyards.

I know of no rule among horticulturists requiring

five feet of soil as necessary to the growing of fruit-

trees. I have never run across anything in my
work or or my studies that will limit the life of a

tree according to the depth of the soil.

I am acquainted with the Florin district. That

is a grape-growing district on shallow hard-pan

land. They raise and ship out of the Florin district

a large quantity of the finest table grapes that are

grown. In that district they raise grapes com-

mercially on hard-pan land.

I am acquainted with the Oroville district, and

have made investigations there. They raise fruit
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on shallow hard-pan land near Oroville in large

quantities, olives, oranges, and other fruits. Also,

in Sutter County, in the peach district.

I have been over the Rio Linda district. I have

made between three hundred and four hundred

borings and tests there, generally over the entire

district. I am familiar with hard-pan there, its

depth and thickness of strata, and the subsoil.

There is no reason, in my opinion, why fruit can-

not be grown successfully, commercially and

profitably in the Rio Linda district, as well as in

these other districts. The soil, its quality and char-

acter in the Rio Linda district, is adapted to the

commercial raising of fruit, as well as the soils in

Fresno, Florin and the Oroville district. They are

the same type of soil. There is lots of shallow

soil in all of those districts, and they raise all

[114] kinds of crops.

I have examined and made tests of soil on lots

93, 94, 102 and 107, the Nepstad property.

Q. What are your findings as to phosphoric acid

and potash %

A. Lots 93 and 94, composite sample : Phosphoric

acid .17, or 6,800 pounds per acre-foot
;
potash .98, or

39,200 pounds per acre-foot. On lots 102 and 107,

phosphoric acid .22 or 8,800 pounds per acre-foot;

potash .9, or 36,000 pounds per acre-foot.

Q. Is the quantity of phosphoric acid and potash

as found by you in those soils sufficient to support

plant life, or the growth of trees, extending over
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thai period of time thai you would expect necessary

in the growth of a commercial orchard '.

A. Yes, there is a good content of those two ele-

ments.

Q. How much is used in a year on an orchard in

an acre?

A. Phosphoric acid, 25 to 50 pounds
;
potash 50 to

100 pounds.

Q. So that this would last several hundred years,

would it? A. Yes.

WITNESS.—In making my analysis I used the

fusion method, estimating the total amount present

in the soil. There is no other method in use other

than the fusion method of determining the total

amount which will give any indication of the rela-

tive or approximate amount available in the soil

for the use of plants.

We sometimes make a short cut, taking the

amount that is soluble in strong acids. If we find

that there is a large quantity soluble in acid we

know there is sufficient in the soil and it is not

necessary to go further, although it depends on the

combination rather than the actual amount. That

method does not take the time that it does to esti-

mate the total amount present, and it does not

[115] get the result. The results will vary. The

only method in use by the Association of Agri-

cultural Chemists is the fusion method. The acid

soluble method was used previous to twenty-five

years ago.
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I am a member of probably thirty or forty chemi-

cal societies. The American Association of Offi-

cial Agricultural Chemists are those chemists con-

nected with the Government, the Bureau of Chem-

istry, Experimental Stations. That is exclusively

an association of chemists who are in Government

work. Those are the official methods used by them,

and the only ones recognized by the Government.

There is no official method recognized by any such

Association of nonofficial chemists. There are no

publications issued recognizing any official method,

except that one particular association.

I investigated the thickness of the hard-pan that

I found on this particular land. The first hard-

pan was, I think, about two inches thick. Then

came a gray stratum which was much softer, vary-

ing from an inch or two to some four or five inches.

Q. This first layer of hard-pan, two inches thick,

with reference to the impervious character of that,

will it permit water to pass through it as it stands

in place?

A. The first hard-pan is the most dense and is

usually covered with a thin layer of hard dense sub-

stance which is not pervious. But the hard-pan

under that will absorb moisture readily.

WITNESS.—This material is what I call the

chalky material underneath. It is hard because it

is dry. It is similar to the top soil, which, when

it is dry, is hard and dense. This underlayer of

material will absorb water. In proportion to its

own volume [116] it will absorb from one-half
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to almost its entire volume. When it becomes wet

it will crumble and disintegrate and become soil,

the top layer, as well as the rest. It will take the

top layer longer. If the top impervious layer is

shattered by dynamite, it will permit the passage

of water so there will be sufficient drainage for the

tree. It will also absorb moisture for the use of the

plant.

There is no reason that I know of why this ground

cannot be prepared by proper treatment, blasting,

etc., for the planting of fruit-trees and growing

fruit. It is adapted to the raising of fruit.

The hard-pan that is introduced here is practi-

cally the same material, and will soften with water

and exposure to the air. The amount of powder re-

quired in blasting, considering the depth and thick-

ness of the hard-pan in order to prepare a hole for

planting, will vary in different places. I have done

blasting on harder surfaces that cost twelve cents

a hole. I think that here it might average twenty

dollars to thirty dollars an acre ar Rio Linda. I

think that would be a reasonable cost. Some people

dig out a lot of the stuff after it is blasted, but I

don't think that is necessary. You can plant in the

hole immediately after blasting.

Cross-examination.

This soil is not very hard to handle, as compared

with other types. It depends on what you want to

compare it with. It is what we term a heavy soil,

which requires handling at the proper time because
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of moisture conditions. Depth of soil is a very

important consideration. Shallow soil bakes quickly

in the summer. It is limited to a great extent for

farming purposes. Any very shallow soil will not

hold sufficient water for the plant, and [117]

sandy soil is worse than heavy soil. This soil out

here is not as poor soil as can be found in the

county. It is some of the best in the county. Some

of that soil is the best type in California. As to the

conditions involved in this particular case, the soil

is shallow and it must be opened up.

Q. Summarizing your testimony, then, it is that

if that is broken up and pulverized and drainage

provided for the trees, the trees would grow there.

Is that what you mean?

A. No. I mean that when you blast that so that

the water will go down in the subsoil, it will be all

right. If the water stands on top it is not good.

Therefore, that is the reason you crack it up.

WITNESS.—My opinion is that if you crack it

up and provide drainage fruit can be raised on it.

The method followed by me in the testing of this

soil is what we call the fusion method. Where it

is necessaiy, and we want to know exactly what

there is there, we do it that way. There are times

when we use the acid method, when it is not neces-

sary to determine the actual amount present. I

understand the acid soluble method was the method

Mr. Davis followed. It is not an official method.

I would say it is an antiquated method. It was

established twenty-live years ago.
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Q. And is not recommended or referred to in

any of the standard text-books of the day I

A. I don't say it is not referred to. It is re-

ferred to.

Q. It is not recommended in the standard text-

books of to-day?

A. It is not an official method. It is a short cut

method that is used where it is not necessary to

go further. [118]

WITNESS.—I did not say yesterday that all of

the later authorities left that out of their work.

You took a small text-book of a few hundred pages.

Such a book that size cannot give all of this stuff.

The book you had yesterday was a general work on

quantative analysis. Wyley's book on Soils is

about four times as large as that one and is only

on soils.

I mentioned Scott yesterday. I had in mind the

last edition, which has just been recently issued. I

am not sure about the last edition, being copy-

righted in 1925, but there have been several editions

published. I think there has been one since the

1925 edition. I have a copy, but not with me. I

would not say for sure that it is since 1925. I

don't try to keep those things in my mind. I don't

think it is necessary.

I did not say when I testified yesterday that Scott

had left out this acid soluble method from his book.

I said I didn't know for sure whether he did. I

said that Scott was one of the up-to-date books, and
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I think he gives the official method, but he may
refer to the other one, too, so far as I know.

Q. I am handing you here a volume entitled

"Standard Methods of Chemical Analysis" by

Scott. Is this the volume to which you referred

yesterday as being the book out of which that was

left?

A. I did not say it was left out of this. You
asked me and I said I didn't know, I would not say

it was left out of this.

The COUKT.—Q. Is that the book you had refer-

ence to?

A. This is one of Scott's books, yes.

Mr. LEWIS.—Q. Do you find in there—

The COURT.—Don't set him to hunting all

through that book. If you have anything to show

him, show it to him. [119]

Mr. LEWIS.—I have the page turned down,

there, your Honor.

A. He simply gives one method here of making

a solution of soil. We use that method for indi-

cating lime, magnesia

—

Q. That is the method he gives at page 401?

A. I would have to look at the method for potash

and phosphoric acid.

The COURT.—Well, we are not going to wait for

him to hunt through this book. If you have any-

thing to read to him and to put before this jury,

do so, without putting him to guessing at something.

Mr. LEWIS.—This is the volume that the witness

identified, your Honor.
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The COURT.—There is a way of presenting these

matters. You oughl to know it by this time.

Mr. LEWIS.—Q. Is not this the acid soluble

method, and I am reading to you from page 404 of

Scott's work, "Standard Methods of Chemical

Analysis":

"Procedure for Soils. Digest 10 grams of mois-

ture-free soil with 100 cc. of hydrochloric acid of a

constant boiling point (sp.gr.1.115) in a 300-cc

Erlenmeyer flask fitted with a ground-glass or lub-

ber stopper and a reflux condenser. Digest con-

tinuously for ten hours on the steam bath, shaking

the flask every hour. After settling, decant the

solution into a porcelain dish. Wash the insoluble

residue onto a filter with hot water, and continue

the washing until free from chlorides, adding the

washings to the original solution for evaporation.

Oxidize the organic matter present in the solution

with a few drops of nitric acid and evaporate to

dryness on a water bath. Moisten with hydro-

chloric acid and dissolve in hot water and evaporate

a second time to complete dryness and until the

excess of hydrochloric acid [120] is completely

removed. Moisten the cooled residue with strong

hydrochloric acid and dissolve in hot water. Filter

into a 250-cc. graduated flask, wash free from

chlorides, and dilute to the mark. Use an aliquot

of 100 cc. for the determination of the alkalies."

Is not that the acid soluble method ?

A. We use that method for indicating silicon,

iron, aluminum, lime, magnesia.
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Q. Is that not used for the purpose of estimating;

potash "?

A. Of acid soluble potash and phosphoric, yes,

but only the acid soluble portion.

Q. And that is the method used by Mr. Davis

in his analysis %

A. He says he used 40 grams. That makes some

difference.

Mr. LEWIS.—That is all.

TESTIMONY OF N. H. NEPSTAD, IN HIS
OWN BEHALF (RECALLED IN REBUT-
TAL).

N. H. NEPSTAD, plaintiff, recalled in rebuttal,

testified

:

In 1922 I did not have any connection with any

bank. I did not tell Mr. Amblad that I had. I

did not own two grain elevators. I had a half

interest in one grain elevator. I did not tell Mr.

Amblad I owned two grain elevators.

Cross-examination.

I told him I had a half interest in an elevator. I

did not tell him I was a stockholder in some bank.

TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFF (RECALLED IN REBUT-
TAL).

HERBERT C. DAVIS, a witness for plaintiff,

recalled in rebuttal, testified:

I used a forty-gram sample of this soil. That
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does not make any difference in the result. I used

forty grams, because there is too much chance of

error, and we increase the quantity to handle them

properly. Forty grams is something over an ounce.

[121]

The cost of blasting in the Antelope section is

from sixty to seventy-five cents per hole, with eighty

to a hundred holes to the acre, depending on the

way the trees are planted.

I know about the grape crop in the Florin dis-

trict. They are having a great deal of difficulty

down there to get the grapes colored in time to ship

them. Of course, when they don't color, the sugar

content does not come up. The investigations point

to the shallow lands and the presence of clay in

those soils and not enough drainage as the reason.

Cross-examination.

I never did any blasting in Rio Linda Colony,

but I did right adjacent to it.

TESTIMONY OF IDA E. PERRA, FOR PLAIN-
TIFF (IN REBUTTAL).

IDA E. PERRA, a witness for plaintiff, in re-

buttal, testified:

I live in Rio Linda. I know Lambert Hagel.

I had a conversation there at Mr. Krai's house with

Mr. Hagel in October, 1927. Mr. and Mrs. Klein

were there, and my husband and I were there, and
Mr. and Mrs. Krai were there. At that time Mr.
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Hagel told us that the lands in Rio Linda were too

shallow to raise tree fruit and that it was foolish

to plant tree fruit on that land and expect it to

grow. He told us he made wine out of his grapes,

and he said that the prohibition officers had chased

him. I am sure he was not talking about some-

body else. He said it was himself.

Cross-examination.

My husband and I are plaintiffs in a lawsuit of

this same character in this court, and have been and

are contributors to a general fund for the main-

tenance of these actions. [122]

Redirect Examination.

My suit has already been tried.

TESTIMONY OF JOHN V. KRAL, FOR PLAIN-
TIFF (IN REBUTTAL).

JOHN V. KRAL, a witness for plaintiff, in re-

buttal, testified:

I live in the Rio Linda section, close to Lambert

Hagel. I know Lambert Hagel. I had a con-

versation with him on the first Monday in Decem-

ber, 1927. At that time and place he told me that

tree fruits would not grow on the Rio Linda shal-

low hard-pan lands. He told me that the price the

company sold the land for, those who bought from

the company had been cheated. He advised me to

spend a few dollars to improve the front of my
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place, make it look good so I could sell it to some

easterner who might come along.

Cross-examination.

I am a plaintiff in a lawsuit of the same char-

acter pending in this court, and am a contributor to

the general fund for the maintenance of those ac-

tions.

Mr. McCUTCHEN.—That is the plaintiff's case.

Mr. BUTLER.—I desire to move at this time

that the Court instruct the jury to render a verdict

in favor of the defendant on the following grounds

:

(1) That the evidence is insufficient to show

that defendant deceived or defrauded plaintiffs in

the making of the contract referred to in plaintiff's

complaint for the purchase by plaintiff from de-

fendant of land or either of said contracts.

(2) That the evidence is insufficient to show that

defendant misrepresented the quality or character

of the land [123] purchased by plaintiff from

defendant, or the value thereof.

(3) That the evidence is insufficient to show that

the plaintiff has been damaged by any act on the

part of defendant.

(4) That the evidence shows affirmatively that

plaintiff's cause of action is barred by the provi-

sions of Section 338, and of Subdivision 4 thereof,

of the Code of Civil Procedure of the State of

California, and that the evidence is insufficient to

show that plaintiff's cause of action is not barred
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by said above-quoted provisions of said section of

said Code.

The COUET.—The Court is of the opinion that

the evidence is sufficient to go to the jury, and to

sustain a verdict for the plaintiff, and that the

suit is in time, providing the jury finds that the

greater weight of the evidence is with the plain-

tiff. Motion denied.

Mr. BUTLER.—Exception.

Before the Court's charge to the jury, defendant

requested the following instructions

:

DEFENDANT'S INSTRUCTION No. 1.

You are instructed that in an action for relief

on the ground of fraud, such as this case, the plain-

tiff must show that the fraud occurred within three

years of the commencement of their action for re-

lief, or if this action was commenced more than

three years after the fraud occurred, then he must

show, in order to maintain his suit, that he did not

discover he had been defrauded until a date within

three years of the time he commenced his action.

With regard to this discovery of the fact con-

stituting the alleged fraud, you are instructed that

the plaintiff will be [124] presumed to have

known whatever with reasonable diligence he might

have ascertained concerning the fraud of which he

complains.

You are instructed that the evidence shows that

the alleged fraud was committed more than three

years prior to the filing of the action, and your ver-
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diet must be in favor of the defendant, unless the

plaintiff has proven by a preponderance of the evi-

dence both thai he did not discover the alleged

fraud within the period of three years before he

tiled his action, and that he could not have discovered

it by the exercise of reasonable diligence, three

years before he commenced his suit. He was not

permitted to remain inactive after the transaction

was completed, but it was his duty to exercise rea-

sonable diligence to ascertain the truth of the facts

alleged to have been represented to him. He is not

excused from the making of such discovery even

if the plaintiff in such action remains silent. A
claim by the plaintiff of ignorance at one time of

the alleged fraud, and of knowledge at a time

within three years of the commencement of his ac-

tion, is not sufficient, a party seeking to avoid the

bar of the statute of limitations in a suit upon

fraud must showr by a preponderance of the evi-

dence not only that he was ignorant of the fraud

up to a date within three years of the commence-

ment of his action, but also that he had used due

diligence to detect the fraud after it occurred and

could not do so. If fraud occurred in this case it

wras complete wdien plaintiff contracted wTith defend-

ant to buy land. Plaintiff commenced his action on

the 28th day of February, 1928; their contract with

the defendant for the purchase of its land was made

in September, 1922. If you believe from a prepon-

derance of the evidence that the defendant com-

mitted a fraud upon plaintiff in the making of

this contract, then before you can find a verdict in
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his favor, you must also believe from a preponder-

ance of the [125] evidence that he neither knew

of the fraud, nor could, with reasonable diligence,

have discovered the fraud before a date three years

prior to the commencement of his action, that is,

before the 28th day of February, 1925. If you be-

lieve from a preponderance of the evidence that

plaintiff either knew of the fact constituting the al-

leged fraud before February 28, 1925, or by reason-

able diligence and inquiry could have learned these

facts before that date, your verdict must be for

the defendant."

"DEFENDANT'S INSTRUCTION No. 2.

You are further instructed upon the matter of

plaintiff's discovery of the alleged fraud that if

plaintiff discovered that a material representation

concerning the land he bought was false, then he

was at once by that discovery presumed to have

knowledge of the truth or falsity of the remaining

representations, and must bring his action within

three years of the discovery of the falsity of any

material representation concerning the land."

"DEFENDANT'S INSTRUCTION No. 3.

You are instructed that plaintiff cannot recover

in this action unless he was deceived by the alleged

representations, for if the means of knowledge are

at hand, equally available to all parties, and the

subject of purchase is alike open to their inspec-

tion, if the purchaser does not avail himself of these

means and opportunities, he will not be heard to
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say that he has boon deceived, unless he was induced

by trick or misrepresentation of defendant not to

make such inspection." [126]

"DEFENDANT'S INSTRUCTION No. 4.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability or expectation, or is vague and

indefinite in its terms, or is merely a loose, conjec-

tural or exaggerated statement, cannot be made the

basis of an action for deceit, though it may not be

true, for a party is not justified in placing reliance

upon such statement or representation."

"DEFENDANT'S INSTRUCTION No. 5.

You are instructed that if the plaintiff discov-

ered, or by the exercise of reasonable diligence

could have discovered the falsity of the alleged rep-

resentations as to value of the land he bought more

than three years before he commenced his action,

then your verdict must be for the defendant."

[126i/
2 ]

CHARGE TO THE JURY.

The COURT. (Orally.)—Gentlemen of the Jury

:

You have heard the evidence and the arguments

in this case, and now it is for the Court to deliver

to you its instructions. These are mainly to make

you acquainted with the law that applies to the

case, and in the light of which you wall determine

the facts. You take the law from the Court.

When it comes to determining the facts, what wit-

ness to believe, what weight to give to his testimony,
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what inferences to draw from the circumstances

that appear to surround the case, that is exclusively

your function. The Court has no right to tell you

what conclusion of fact you will arrive at. It has

the right to tell you the law, and you accept the law

from the Court, but we accept the findings of fact

from you, as disclosed by your verdict.

In this case, the plaintiff has brought his action

against the defendant, alleging that in 1922 he

bought some forty acres of land out at Rio Linda

from this defendant, and eventually paid for it

$14,000, or $350 an acre. The plaintiff alleges that

he was induced to make that purchase by false rep-

resentations by the defendant made to him. The

defendant admits the sale and the purchase of the

land, and the payment of the money, so far as this

case is concerned, but denies that it made any false

representations, or that they at all influenced the

plaintiff in his purchase of the land.

In this action, the plaintiff must prove his case

before he is entitled to recover anything, if he is

entitled to recover, at all. And when I say that he

must prove his case, and that by the greater weight

of the evidence, it simply means that after all the

evidence has been submitted to you and you are

considering it all, if you find that the greater weight

of it proves the vital elements [127] of plaintiff's

case, then he is entitled to a verdict. If the greater

weight of the evidence is not with the plaintiff, then

the defendant is entitled to the verdict. If there

is anything in the defendant's evidence that helps

the plaintiff's side of the case, he is entitled to the
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benefit of it; and if there is anything in the plain-

tiff's evidence thai helps the defendant's side of the

case, the defendant is entitled to the benefit of it.

In other words, no matter which side has placed

the evidence before yon, when you scan it and con-

sider it as to which of it you will believe, you de-

termine where is the greater weight of it. If the

evidence is equally balanced, the defendant is en-

titled to your verdict. If it weighs heavier for the

defendant, the defendant is entitled to your verdict;

if it weighs heavier for the plaintiff, the plaintiff

is entitled to your verdict.

In deciding where the greater weight of the evi-

dence is, that involves your judgment as to the credi-

bility of the witnesses, how much weight you will

give to their evidence, what inferences you will

draw from the circumstances that surround the

case. The Court may express an opinion on the

credibility of a witness, and what is proven, and the

weight of the evidence, but if it does, it is not in

the expectation that it will bind you to its opinion,

but it sometimes does it in the hope that it may
aid you to arrive at a correct conclusion of the case.

You determine the credibility of witnesses, just the

same as you determine the credibility of men with

whom you deal in your daily lives. You all take

some pride, I suppose, in your knowledge of human
nature, and, in your dealings with your fellow men,

you do not, as the saying is, allow them '

' to put over

anything on you." In just the same way, you de-

termine the credibility of the witnesses. You ob-

serve their demeanor, you observe their attitude,
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"whether frank, open, and fair, or whether [128]

inclined to deceive, to conceal, to exaggerate, or to

distort; whether they seem to be really trying to

give you a full knowledge of the facts, for that is

the only office of a witness, to tell you all the facts,

or whether they seem to be endeavoring to deceive,

or mislead you, or conceal the truth and the facts

from you.

You take note of the interest of a witness, in so

far as he has any. The plaintiff, of course, is

largely interested in this case. He has as large an

interest as the defendant. While he speaks for

himself, the defendant speaks, of course, only by its

witnesses, including whatever experts it may have

placed upon the stand. I do not remember that it

put any of its officers on the stand to testify before

you.

You also take into consideration whether a wit-

ness has heretofore made statements which conflict

with what he says here on the witness-stand. If a

man is given to making different statements else-

where, it may seriously detract from what he swears

to here on the witness-stand. There is some of

that in this case. You take into consideration

whether he contradicts the witnesses whom you

might prefer to believe. Whenever the witnesses

contradict each other, it is for you to determine

where the truth lies between them. You also take

into consideration whether he is contradicted by the

circumstances. It is an old saying in the law that

witnesses may testify falsely, whereas circumstances

may point unerringly to the truth. Very often you
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find that to be the case. Whether it is so to any

extent ill this case is a matter far you.

There is a rule of law that witnesses are pre-

sumed to speak the truth. The jury may give them

the benefit of that presumption, unless you see rea-

son to believe they are not entitled to [129] it,

reason in their interest, their demeanor, in their

conflict with other witnesses, or the circumstances,

or anything that goes to aid you in arriving at a

determination as to just how far a witness is cred-

ible.

There is also a rule of law that a witness who has

testified falsely in any particular before you,

if you believe that, you ought to disbelieve all the

balance of that witness' testimony, and, if your

judgment approves, you may reject it all.

There is also another maxim of law that if evi-

dence of a fact is presented which the other party

has ability to deny and does not, you take that into

consideration in determining whether the fact is not

proven.

You must remember that you are not obliged to

find that anything is so just merely because a wit-

ness swears that it is so. You can very readily see

that, because when they contradict each other you

cannot believe both of them. It is for you to test

every statement of a witness by what is reasonable,

what is probable in the light of the circumstances,

and determine whether you will believe him. And

that is equally true of experts. The mere fact that

an expert pronounces it as his opinion that a thing

is thus or so, or any statement of his, you are not
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obliged to accept it as Bible truth simply because

an expert swears to it.

An expert is one who is assumed, or presents him-

self before you as having special knowledge of some

subject which is not open to the average man with-

out some special study. He assumes, then, to tell

us about it, and to express his opinion with respect

to it. In so far as you believe he has the requisite

learning and knowledge, and is honest in expressing

himself, you respect his opinion and his testimony,

but you only give it such weight as you think it is

entitled to in the light of the whole case. [130]

Where two witnesses flatly contradict each other,

and there is some of that in this case, you can see

that neither of them can be presumed to speak the

truth, and so on the other considerations you deter-

mine which of them speaks the truth, and how far,

and the weight to give to such testimony.

Those, Gentlemen of the Jury, are the rules by

which you will arrive at a determination as to the

witnesses to believe, and how far, and what weight

to give to the testimony and the circumstances.

Now, coming to what must appear proved before

the plaintiff can be entitled to recover, and that is

the issue in this case, is plaintiff entitled to recover

in this action? Before he is entitled to recover,

there are various elements of his case which must

appear to be proven by the greater weight of the

evidence, all of them, or the verdict must, of neces-

ity, be for the defendant. We will take them up

step by step, and I think you will have them better

in mind, and it will make it clearer to you.
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First, as to the representations. The plaintiff

alleges, in substance, and the parties have tried

the ease on that theory, that it was represented to

him before he purchased this land that it was well

adapted to commercial orcharding, and was worth

not only the price, but was worth .$350 an acre or

more. Defendant denies that those representations

were made. Now, does it appear by the greater

weight of the evidence that they, or either of them,

were made? If either of them was made, the plain-

tiff's case, so far, is made out, and we will go to the

next step.

Coming now to the first representation, Was it

represented to him that the land was adapted to

commercial orcharding? In the first place, the de-

fendant's advertising says so. Remember that the

defendant, a corporation, speaks by the mouth of

its agents, [131] and by its advertising. The

book is its agent, just as much as Mr. Amblad was

its agent, who testified on the stand. So if it rep-

resented that in its book, or through Mr. Amblad,

the defendant is liable for it and is responsible for

it. And, as counsel freely stated, they stand for

it, provided it is proven. If any one of you sent

out an agent to do business for you, you would be

bound by his statements and by his representations,

and if he falsifies you can be held to account for

it, and to make it good if what he represented was

within the scope of his employment. So we find in

the book the advertising that came to the plaintiff

before he purchased, that the land is represented

as adapted to commercial orcharding. Indeed, the
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book goes so far as to say in what is assumed to be

a letter that it is proven beyond doubt to be

adapted to the commercial raising of deciduous

fruit—apples, pears, plums, apricots, and the like.

Deciduous fruits are the tree fruits whereof the

trees lose their leaves every year—cherries, peaches,

and the like. The mere fact that it appears in the

book in the form of a letter—and it appears in other

places also, not in letters—does not relieve the de-

fendant from responsibility. Whatever it prints

in that book it says, no matter in what form it is,

whether in the statement of a letter, or assumed to

be an endorsement by a number of citizens, or the

like, the defendant is responsible. The plaintiff

testifies that Amblad also told him that same thing,

—that Amblad represented to him that this land

was well adapted to commercial orcharding, for all

kinds of fruit grown in California. He showed

him pictures of orchards, and said the land was rich

and fertile, you can plant grapes between the trees

and the grapes will pay for the land before the

trees come into bearing, and then you can grub

the grape-vines out if you want to and rely on the

orchard. That is what the plaintiff testified that

Mr. Amblad told him. Mr. [132] Amblad took

the witness-stand, but he did not deny that. Mr.

Amblad did not say anything about that.

So you see you have it in the book, you have it

in the testimony of the plaintiff, that Mr. Amblad

also said so, and there is no denial by Mr. Amblad,

or of what is in the book, so that representation

must be taken to be proven, Gentlemen of the Jury,
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and there cazmol be any other reasonable conclu-

sion, in the light of the evidence.

Now, as to the representation thai the land was

$350 an acre. The hook praises the land very

highly. Of course, there is nothing wrong in that.

Anyone has a right to praise his land; he has a

right to fix any price on it he sees fit; but when he

goes beyond that and says it is worth so much, its

value is so much, when he says that to one who is

not in an equally favorable situation to know the

truth, then he becomes liable for it if it is false.

The plaintiff testifies that Mr. Amblad did tell him

that the land was worth $350 an acre, and would

be worth $400 an acre, the price would be raised

soon. A mere prophecy as to the future would

amount to nothing. Plaintiff said that Amblad

told him the price was $350 an acre, and it was

worth that. Now, again, Mr. Amblad, on the wit-

ness-stand, did not deny that. So, ask yourselves

if there is any reason, considering that it was easy

for the defendant to deny it if it had not been

made, they had the witness here, and the plaintiff

says that that representation was made, and he did

not deny it. So you ask yourselves why shouldn't

you accept the plaintiff's statement that that rep-

resentation was made, and is so proven.

Then you proceed to the next step. It must ap-

pear by the greater weight of the evidence that one

or the other, or both, of those representations was

false. If one is proven by the greater [133]

weight of the evidence to be false, that is enough

to carry plaintiff's case forward beyond that point.
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Now, that is the big issue in the case, Gentlemen

of the Jury, were those representations, or either of

them, false? You have heard the evidence in re-'

spect to this land, its character, its location, what

appears in the neighborhood around it, what men

have done or tried to do, the result, the evidence of

experts in respect to adaptability of the land.

The plaintiff presents several witnesses who have

testified before you that they have tried to grow

trees out on Rio Linda, on land like this. It is

practically agreed that all these lands in that sec-

tion are fairly uniform—perhaps a little local vari-

ations, but fairly uniform with respect to the soil

content and the hard-pan which lies underneath.

These witnesses for the plaintiff testify that they

have planted trees for a few years, and the trees

grew all right, and that then they began to die,

grow unthrifty, stunted, and have died, and they

impute that to the presence of the hard-pan which

cuts off the penetration of the roots below.

Mr. Stern said he noticed the difference in the

growth of trees in due proportion to the shallow-

ness of the soil; in some places his fig trees were

a foot and a half high, in other places up to eight

or nine feet, and that those looked fairly good yet.

Then the plaintiff presents Mr. Davis, who comes

before you as an expert. He says he is an agricul-

tural specialist. How much he is entitled to the

name of expert is always a matter for the jury in

respect to any expert. He testified where he ac-

quired his learning and knowledge, and his practi-

cal experience. He says that in your university
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ho was taught by the authorities that five soil

is necessary as a minimum for commercial or-

charding. He said he tried it out after he left

school, that he went out into the Antelope section,

which adjoins these lands, he and his family and

[134] others had a large acreage in commercial

orchards, 100 acres in trees, the soil being three or

four feet in depth only over the hard-pan. He
says that in spite of his learning he tried that out.

Of course, you all know the old saying, we learn by

experience. He seems to have paid for it, if you

take his statement for it. He says it did not do

well; he says the trees looked all right, but that

they would not produce fruit, and in the seven

years they lost $47,000. That certainly does not

spell anything but a great failure on 100 acres.

He says it was because of the shallowness of the

soil.

He says that the soil on plaintiff's land is only

nineteen and twenty-three inches deep, and that un-

derneath that is hard-pan of many feet in depth.

I think he said twenty to thirty feet, exposed in the

well pits adjacent to plaintiff's land, well pits sunk

through this hard-pan. The top is very hard and im-

pervious to water. And in that the defendant's

expert agrees. And under that Mr. Davis says it

is still hard-pan, that it is agriculturally the same;

it may be a little softer, but it affords the same

impediment to the growth of trees. Mr. Davis

says that if hard-pan is only a couple of feet thick

it is practical to blast it with dynamite and break

it up, and afford drainage to the tree, and also



152 Sacramento Suburban Fruit Lands Co.

afford a reservoir for moisture, and the tree will

flourish. He says that cannot be done here. The

hard-pan is too thick, he says; it is not practicable

He saj's that where the soil is thus shallow there

is not sufficient food for the, tree, no room for an-

chorage, no room for the roots to spread, no proper

reservoir for moisture, and no drainage. He says

that if you blast on this hard-pan it will form pot-

holes where the water will gather, and there will

be no drainage, and it will drown out the roots

of the tree, and bring about their death. [135]

Mr. Davis further tells you that he has analyzed

the soil on plaintiff's land, and it lacks very much

of the vital elements, particularly potash and phos-

phoric acid, necessaiy to the growth of vegetables,

and particularly of fruit.

Mr. Davis saj^s that this land is far short of what

is requisite, it has about a third of that to be found

in medium or what you would call poor land; he

says it should have three times as much, in order

to make it appropriate for commercial orcharding.

Now, the defendant resists that, and presents its

evidence to the contrary. It brings a number of

witnesses from Rio Linda who planted more or less

trees, and they tell you that their trees have done

well. You must look at the length of time they

have been planted. Time is a large element in this

matter. We all know that on a shallow soil a tree

might flourish for a little while, and in later years

it would not flourish at all and would die. It

would depend, to a considerable extent, on the

depth of the soil. I think the defendant's own
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witnesses agree on that, because they tell you they

must get depth by blasting, t hat the hard-pan is

within two or three feet of the surface of the earth:

you can blast and get depth that way, they say.

M r. Davis, apparently, is nearly righl when he says

that depth is necessary. These witnesses testify

to growing trees for some years on Rio Linda, say

they flourish, produce good crops. They have told

you what their product was, how extensive, the

number of trees, how much they made, and the

like. It is for you to weigh their testimony, the

same as that for the plaintiff, and determine where

the truth lies between them. They say they have

not observed any trees die because of shallow-

ness of soil. One of the defendant's witnesses,

perhaps the one with the largest experience, Mr.

Terkelson, who has been there for some [136]

twelve or fifteen years, he did finally tell you that

his soil averaged five feet in depth. He says he

has done pretty well, as much as a thousand crates

of plums for one year, for several years, I think

he said, off a certain acreage. Just how much it

cost to produce them, or how much the profit wras,

we don't know.

A commercial orchard is not to be tested out by

one year of a great crop, or by one j^ear of a fail-

ure. No. The same as in your business, you do

not determine whether your business is a good

business by the fact that you made a whole lot of

money one year, and that you didn't make any

money in another year. A commercial orchard

might be said to be one which, with reasonable care
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and diligence, will produce crops of such reasonable

size that through the period of years over which

the orchard should live, with the average markets

that are likely to prevail, will make a profit on the

whole enterprise. The book says that a commer-

cial orchard does not begin to produce commercially

for five or seven years after it is planted. It takes

time to test it out. So that for all those years

there is a great deal of care and a great deal of

expense. Eventually, when it does begin to bear,

it must not only liquidate that expense, but also

for the series of years it must show a profit, and

also during the time it reasonably ought to live.

Mr. Davis says the trees will not live long enough

on these shallow soils to accomplish that, namely,

a fair return on your investment for the time your

land is devoted to that particular orchard. That

is the same in your business, Gentlemen. Your

business is not commercially profitable unless

through the series of years you operate it it liqui-

dates all the overhead and pays taxes, and ex-

penses, and something besides.

So that in weighing the testimony of the wit-

nesses, both [137] for the plaintiff and the de-

fendant, you take into consideration how much
they know about it. Is their experience on the

land long enough to be worth anything? Does it

indicate anything with reference to the adaptabil-

ity of the land to commercial orcharding?

The defendant also produced a witness who spoke

of adjacent lands, Mr. Morley, from Arcade. He
spoke of orchards belonging to Wanzer, Holmes,
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and the like. He does not assume to state how

many years he has known them, just exactly what

the production was, what the expenses were, or

whether it was long- enough to afford any enlight-

enment to you, or, finally, whether the cost of pro-

duction was less than the return, or just what the

situation was. Perhaps, however, it affords you

some opportunity to determine the truth. Just

what weight it is entitled to is a matter for your

judgment. You give it such weight as you think it

is entitled to. Wherever it gives you enlighten-

ment, attach whatever weight to it you think it

is worth accordingly.

Then the defendant presents its expert, Mr.

'Twining. To some extent he agrees with Mr.

Davis. He says it is necessary on these shallow

Rio Linda lands to blast—that is, if they are not

five feet deep; if they are two or three feet deep

he would blast. He does not say so, but that is

the fair inference, that they must have depth. Mr.

Davis put it at a minimum of five feet.

The defendant produced photographs of blasting

which they say was done in an olive orchard, where

Mr. Morley said the roots had gone down four or

five feet. Mr. Twrining says the hard-pan makes

soil, that when you get below the top hard surface

it is like the top soil, and when broken up by blast-

ing it is as good as the top soil, and gives the same

opportunity to trees. So what is that other than

saying that five feet is advisable, if not necessary, as

Mr. Davis says? [138]

Mr. Twining further says that this hard-pan is
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only hard-pan is only hard on the surface, two or

three inches from the surface, and below that it is

soft again. He brings a sample here. He says

that air and moisture will slack that and break it

up, and it will become soil, and that the roots will

penetrate it, and the moisture will go down, and

it will preserve the tree. Mr. Davis says no, my
experience shows that that will not disintegrate.

He mentions to you that on this Rio Linda land,

where ditches are cut four feet deep, there is no

disintegration there, that the hard-pan stands to-

day just as it was originally, and that it has been

exposed both to air and moisture. No one has de-

nied that. Some witnesses for defendant say they

have thrown out some of this hard-pan and that it

does disintegrate, it does become soil, that they

have grown lawns on it, and even vegetables. Mr.

Twining says this can be blasted through, that it

is not deep like Mr. Davis says. It is for you to

determine where the truth lies. It does appear

from the testimony of other witnesses that well pits

eighteen or twenty feet deep are still in hard-pan,

and that some stand there without cementing, while

others have cemented their well pits. I think

Posehn said you can pick it out, if you take it

slowly enough, but that he blasted his, going down

some eighteen feet.

Now, the witnesses for the plaintiff have testified

that the land is not adapted to commercial orchard-

ing; the witnesses for the defendant have testified

that in their opinion it is. So there is the conflict.
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and it is for you to determine in the light of the

whole case

Mr. Twining further says that he finds more of

the vital elements, potash and phosphoric acid, in

the land, than Mr. Davis found. Both make a

chemical analysis. Now, Gentlemen, that is a

[139] matter that is as accurate, or should be as

accurate, as the determination of a mathematical

problem. Both may be honest. Both say they

took samples. Yet they differ from one to six,

seven, and eight times. Mr. Davis found only a

sixtlu a seventh, or an eighth of what Mr. Twining

found. Mr. Twining says lie found that much

more. It may be imputed to a different way of

analyzing it. Mr. Davis says he analyzed it to

determine what was reasonably available for plant

foods. Some of these vital elements may be so

locked up in the ground that the plant cannot use

them, and they are not available to it. It is just

the same with human beings. You may have

plenty of nutrition in your bodies, but for one rea-

son or another it would not be available to you.

Mr. Davis says that that is the situation in ref-

erence to some of these elements—rock and the

like. Mr. Twining, on the other hand, took his

sample and determined how much was in the

ground all told, whether available or not, although

I think he says that over a course of years it will

be available. Probably if given long enough na-

ture will disintegrate it. Nature grinds down moun-

tains, and makes soil of them. It is a question of

time. Mr. Twining says it will be done in a reason-
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able time. It is a matter for your judgment, Gentle-

men, to say which one you will believe. Mr. Twin-

ing does say, if I remember right, that his method

of analysis should show all that is in the ground,

and not so very much more than the method used by

Mr. Davis. Mr. Twining says that method was used

not so long ago. When he was confronted with the

authorities as to the method in use here he says,

"Yes, that is the way it is done, that is the

method."

Now, taking into consideration all of the evi-

dence, what I have related to you, and all the rest

of it—and it will all be within your recollection,

and remember that if the Court has erred [140]

in its recollection in any of this testimony you

must remember that your recollection controls as

to what the evidence is
;
you ask yourselves whether,

by the greater weight of that evidence, it is proven

that the land is not adapted to commercial orchard-

ing. If you find the greater weight of the evi-

dence sustains that statement, that the land is not

adapted to commercial orcharding, then the plain-

tiff's case is so far made out.

Now, as to the value of the land. That, again,

is an issue. "What was its value in 1922 when the

plaintiff bought it? You have heard all the evi-

dence. You have some idea of values, regardless

of what experts say. You are local men. All of

us acquire knowledge of values, city and suburban,

in the course of time. We know the general situ-

ation throughout the country. We know what
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makes for value. You make up your mind, you

consider all the evidence in respect to it.

Mr. Kerr, for the plaintiffs, some twenty years

in the real estate business, says it is only worth

$50 and $75 an acre, if I remember rightly; lie

says half of it is worth $75 and half $50, which

would make it an average of $62.50 an acre.

Mr. Geddes, says three of the ten-acre tracts are

worth $350 an acre, and one of them is worth three

hundred—let me see just what he says; two of

them worth $300, and two at $350. He would aver-

age it at $325 an acre. He says it is well adapted

to commercial orcharding. If it is not, that will

make a material difference in his estimate. He
takes the view that it is. It is for you to determine

what was the value of that land in the light of all

the evidence before you.

If either of those representations are thus made

out by the greater weight of the evidence, you pro-

ceed to the next step, and [141] that is, it must

appear that these representations were false, and

that the defendant knew they were false, or one

of them, or should have known it, or made the as-

sertions or the representations in a positive fashion

in the face of which the Court will not hear it deny

that it knew the truth. The defendant had been

dealing with these lands for some ten years at the

time it sold to the plaintiff. I think its book says

it sold its first tract out here in 1912. It had ex-

perts in its employ. Why was it it put it out to

the world that this land was adapted to commer-

cial orcharding, if it did not know whether it was
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or not ? Would it not be at fault there 1 The law

would say so. It was open to it to know. It had

ten years to find it out, not only by experiments

on the land in the neighborhood, but it had its ex-

perts to tell us what it was adapted to, and the

nature and extent of the hard-pan, and what it

would be likely to do to the growth of trees on a

commercial orchard. It made the assertions posi-

tively. It states in its advertising book that it is

proven beyond doubt; and when you say a thing

is proven beyond doubt that implies a test, that it

has been tested and demonstrated. If they make

a positive assertion of that sort and it is not true,

they are just as responsible as if they knew it was

false. That is the law. Did it know that the land

was not worth $350 an acre? Should it have

known it? Value means the reasonable market

value that prevails for like lands in that locality.

The price that someone pays who is not compelled

to buy, but who would buy the land, and from

someone who was not compelled to sell but who
would sell. If it was not worth $350 did defend-

ant know it? If it did not know it, why shouldn't

it know it, having its experts, and dealing with

the land for eight or ten years before it sold to

the plaintiff? [142]

So if you find by the greater weight of the evi-

dence that the defendant made this positive asser-

tion as to the adaptability of the land to commer-

cial orcharding, which it did, or knew that the

value was not $350 an acre, or should have known
it, the plaintiff's case is so far made out.
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Then you come to the next step: Did the defend-

ant make those representations with the intent that

plaintiff would believe them, rely on them, and be

induced to buy the land? Well, the whole case is

nothing more or less than a common-sense proposi-

tion, Gentlemen of the Jury, and this is one of the

dearest parts of it. What does a man advertise

for but to persuade his prospects to believe what

he advertises, and to rely on it, and to act on it,

and to come in and buy 1

? There should be no hesi-

tancy on your part over that. Undoubtedly the

defendant intended its advertising to be believed,

and to influence the prospect, and to induce him to

enter into a bargain with him to buy the land.

Finding that made out by the greater weight of

the evidence, if you do, then plaintiff's case is so

far made out, and you proceed to the next step:

did the plaintiff believe those representations, did

they influence him, in whole or in part, did he rely

upon them in wiiole or in part or was thereby in-

duced to buy the lands, which otherwise he would

not have bought ? Of course, if regardless of those

representations in the book, and by Amblad, in so

far as Amblad made them, plaintiff would have

purchased the land, then, of course, the represen-

tations are immaterial, they cut no figure, because

if you will buy regardless of the representations,

if they did not influence you, you cannot say you

were damaged by them.

What is the situation in respect to that? Plain-

tiff was a Minnesotan, if I remember right. He
fell in with Amblad, down [143] in North Da-
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kota, and discussed this land. First he had the

book. He had never been to California. I am
taking his statement for it. He says he did not

know anything about California lands, fruit lands,

or what they were adapted to, or the manner of

raising California fruits, commercially or other-

wise. He says he did believe Amblad. and he be-

lieved the book. Ask yourselves why he shouldn't.

Why shouldn't he believe them and act upon them?

He entered into a contract after they had been

made to him, and turned over some property right

in the beginning to the defendant. He signed what

is called an application. He made an offer to buy

the land for $14,000, provided the defendant would

accept the offer. Eventually, the defendant did

accept it. That is the fomi it took, an offer, and

the other party accepted it. I do not remember

when it was accepted, but so far as plaintiff knew

it was not accepted until after he had been out in

this country. After the plaintiff discussed the

matter with Amblad and read the book, he said he

came to California to look at the land. He talked

to Amblad. and listened to his reports with respect

to the property, and when he came to Sacramento

he found Amblad right at the depot. Amblad took

him along. Was that for the purpose of making

sure of him, and seeing to it that he did not fall

into the hands of somebody else ? Ask yourselves

that question. Amblad took him around for four

days. Plaintiff says they were on this land only

once. He did not see anything wrong with it.

Thev made a casual inspection. Amblad savs thev
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just walked over it and made a surface inspection.

Amblad says. I think, they were OB the land three

or tour times. He viewed your city here—which

was attractive, of course, and the orchards up in

Carmichael and elsewhere, and showed him what

his own land would probably arrive at in the course

of time, the [144] plaintiff says. For what

other purpose would a real estate man take a pros-

pect out to other sections to show him growing or-

chards I The plaintiff says Amblad told him his

land would be like that when it was planted suffi-

ciently long with fruit for commercial purposes.

There is a rule of law. Gentlemen, whieh is this

:

If the party does not rely on the representations

made to him, but relies upon what he says, sees

upon the land, and if he discovers the truth in his

inspection, then, of course, he cannot say he relied

on representations. But you must remember that

the plaintiff was dealing with experts, and that he

was not an expert on California lands and fruit

lands; whether the vital elements were in the soil,

as you look at it, is not obvious by a surface inspec-

tion, which he and Amblad said only was made.

Apparently it is a matter of dispute to-day between

experts whether that land is fertile, and whether

it is adapted to commercial orcharding. The law

does not require him to employ experts. You can

presume that he knew what a man of his experi-

ence would know, by going out and looking at the

land, like he and Amblad says the plaintiff did.

The mere view would not expose how much hard-

pan was under the ground, or the depth of the
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hard-pan. Whether it would tell the average man

that it would defeat commercial orcharding is a

matter that you will determine. He says he did

not see the hard-pan. Nobody says it was visible

on the land at that time. He says he was not told

anything about hard-pan while out on the land.

He says he did not see the hard-pan, and knew noth-

ing about it, though Amblad did tell him, he says,

that there was a thin crust of hard-pan, which

breaks easily, and is good for the soil. The plain-

tiff says he saw in the book that there was hard-

pan. The book says the hard-pan is hard clay.

Davis says it is sandstone. The samples are be-

fore you, and submitted to [145] your inspec-

tion, in determining whether the book was fair in

calling it hard clay, or whether it is stone. I think

Mr. Twining did not characterize it, except that

perhaps by inference he agreed with the book, be-

cause he said it would slack by air and moisture.

Having inspected the land thus far, a surface in-

spection, to see the lay-out, as Amblad said, and

plaintiff said—plaintiff says he was there once,

Amblad says several times—the plaintiff went east.

Then he wrote to the defendant, "Let the bargain

go through. I found more than I expected."

What does that indicate to you? What would a

reasonable person infer—that he found out that

the land was not worth $350 an acre? That he

found out that it was not adapted to commercial

orcharding? If he had found out those things,

would he have likery went on with the bargain and

paid $14,000 for the 40 acres? You may see in
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those letters the extent of plaintiff's inspection,

and whether he did discover anything to show him

that those representations were false. The brain

was made. He did buy. Later on he came out.

Alter that he served as agent, to some extent, un-

der Amblad, and was offering the lands. He is

entitled to the same presumption that any man is,

that he intended to act fairly and honestly with

his prospective customers. Ask yourselves if he

had been deceived whether he would not have made

clamor earlier to get his money back, and whether

he would have likely gone out and endeavored to

sell those lands as a sub-agent for Mr. Amblad.

Those letters, again, may indicate to you that he

still was ignorant that the representations made

to him were false. Whether you will take it as

such is a matter for you. Take a common-sense

[146] view of it, put yourselves in the same posi-

tion, and ask yourselves what you would likely have

done under like and similar circumstances.

So, if he relied on those representations, in whole

or in part, and if his inspection, alone, as he gave

it, did not undeceive him, then he is entitled to re-

cover in this action, provided he was damaged.

That is the next step. It must appear by the

greater weight of the evidence that he was dam-

aged. And that brings you right back to the value

of the land. Of course, if the land was worth $350

an acre, that is all he paid for it, he did not lose

anything, he got his quid pro quo, dollar for dol-

lar; the law does not allow any damage simply be-

cause he had been misled by false representations,
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if he got as much as he gave. He says he did not.

If you find by the greater weight of the evidence

that the land was worth less than $350 an acre, you

give the plaintiff the difference between what he

paid for it and what the land was worth. Just by

way of illustration, I will give you some figures : If

you find that the land was worth $100 an acre, he

is entitled to recover $250 an acre for the forty

acres, and it is your duty to give it to him. If you

find that the land was worth $200 an acre, he is

entitled to recover $150 an acre for the 40 acres,

and it is your duty to give it to him. When you

do that, you take nothing from the defendant that

it is entitled to keep. If the defendant got some-

thing for nothing, it is only justice that it restore

it, and it is your duty to compel it to restore it,

provided you find the plaintiff's case is proven, as

I have stated to you, and you find he is damaged.

But that is not quite all of the case, Gentlemen.

[147] The next step is, did he bring his suit in

time? The law is that a person who has been de-

frauded, as plaintiff alleges he was in this case,

must bring his suit within three years after he dis-

covers the fact. Of course, if he is defrauded he is

deceived, he is in ignorance. The law says the

moment that that ignorance is dispelled and you

discover you have been deceived, you must bring

your suit within three years thereof or you cannot

sue at all. That is the policy of the law. The rea-

son for that is so that lawsuits will not hang in the

air eternally. And that policy of the law, Gentle-

men, must be upheld, if this is a case where the
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facts show that it should be upheld. If the plain-

tiff was defrauded, he was defrauded when he pur-

chased the laud in 1922. He brought his suit on

February 29, 1928. So you see the three years

within which he could bring his suit commenced

to run on March 1, 1925. If he had found out be-

fore March 1, 1925, that these representations, or

either of them, was false, if he found it out before

March 1, 1925, he brought his suit too late, and he

is not entitled to recover, and it is your duty to re-

turn a verdict in favor of the defendant, no mat-

ter how much he was deceived or defrauded. So,

if he found the fact out before March 1, 1925, he

brought his suit too late, and he cannot recover

here. Did he find it out? It must appear by the

greater weight of the evidence that he did not.

Again, you take into consideration all the circum-

stances—his experience, whatever it was, and his

ignorance of California lands, in fruit lands—what-

ever it was. You take into consideration the fact

that he came here in 1922, he came in July, 1922,

but he never lived on the land, never did any work
on it, never opened it up. The [148] inference

is he rested confidently on the representations that

had been made to him, and that induced him to

buy, and, of course, what he saw casually in the

neighborhood. He lived in town all the time,

worked at the carpentering trade, here. There is

no dispute about that. I don't remember that he

said that he worked at the carpentering trade back

east. Perhaps he did. Whether he has not been

frank with you with respect to his vocation is a
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matter for your consideration, and the weight of

it is for you. He says he heard nothing about the

land, no one told him it was not worth so much

money, no one told him it was not adapted to com-

mercial orcharding, and he did not know. As I

said before, it does not seem to be an easy thing

to determine, because, even to-day, the defendant

insists these representations were true, and the ex-

perts differ. It is for you to determine whether

they were or were not true. So, was this plaintiff

bound to know? Did he know? If he could have

known by the inspection of the land, that put him

on notice, if that had given him sufficient informa-

tion that the ordinary man would discover the

truth from that, then he would be bound. If he

could have thus found out before March 1, 1925,

if he saw enough to put him on inquiry—and,

again, you put yourselves in the same position

—

then he was bound to pursue the inquiry, to find

out whatever it would have disclosed. Would it

have disclosed to him that the land was not adapted

to commercial orcharding, or that the land was not

worth $350 an acre? He is not bound to accept

casual observation as true, even if he heard of it.

He says he did not. He was not bound to employ

an expert. The experts still differ. You are to

determine the truth between them. But it appears

that on March 14, 1925, he [149] did write to

Amblad, stating, "My boys say they cannot grow

fruit successfully there."

They had not tried it out. That was the boys'
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opinion. Whether they know anything about it,

we don't know. They were JVlinnesotans, too.

Then it says, "A neighbor planted a vineyard

which dried out." This is the exact language:

"Our neighbor put in twenty acres of grapes and

they dried out"—not "died out," as it was read

to you, but "dried out." I think that is the way

it was read to you, although I may have been mis-

taken in hearing it read. And then there is some-

thing said about the grasshoppers having gotten

in there. Well, does that indicate that he did

know, or had sufficient knowledge to know on

March 14, 1925, when that letter was written?

And from that, will you infer backwards that he

knew it before March 1, 1925, or, rather, has he

proven by the greater weight of the evidence that

he did not know before March 1, 1925, that these

representations were false, that the land was not

well adapted to commercial orcharding, and was

not worth $350 an acre? Unless you find by the

greater weight of the evidence that he did not

know it, that is, if you find by the greater weight

of the evidence that he did not know it before that

time, then you will find for him. That is the whole

case, Gentlemen of the Jury. If you find that the

vital elements of the plaintiff's case in these vari-

ous steps, as I have detailed them to you, have been

made out by the greater weight of the evidence,

you will return a verdict for the plaintiff. If you
do not find that they have been made out by the

greater weight of the evidence, you will return a
verdict for the defendant.
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When you have retired to the jury-room you will

select [150] one of your number foreman and

proceed to arrive at a verdict. It takes twelve to

agree upon a verdict.

Any exceptions for the plaintiff?

Mr. McCUTCHEN.—None.
The COURT.—For the defendant?

Mr. BUTLER.—We except to the instruction of

the Court on the subject of representations claimed

to have been made by defendant to plaintiff, both

as to the growing of fruit, and as to the value of

the land.

We except to the instructions of the Court upon

the subject of the falsity of the representations.

We except to the instructions of the Court upon

the subject of the knowledge of the falsity thereof

on the part of the defendant.

We except to the instructions of the Court on the

subject of the defendant's intent to deceive the

plaintiff.

We except to the Court's instruction regarding

the definition of a commercial orchard.

We except to the instruction regarding the belief

by plaintiff of the representation, and reliance

thereon.

We also except to the instruction regarding the

date of discovery of any alleged false representa-

tion.

We except to the failure of the Court to give de-
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fendant's proposed instruction No. 1, on the mat-

ter of the statute of limitations.

We except to the failure of the Court to give de-

fendant's proposed instruction No. 2, concerning

the effect of discovery by plaintiffs of the falsity of

the material representations.

We except to the failure of the Court to give de-

fendant 's [151] proposed instruction No. 4, con-

cerning distinctions between representations and

matters of opinion.

We except to the failure of the Court to give de-

fendant's proposed instruction No. 5, concerning

the effect of plaintiff having been able, by reason-

able diligence, to discover the alleged falsity of the

representation as to value.

We except to the Court's instruction that the de-

fendant in its booklet, represented plaintiff's land

to be well adapted to the growth of deciduous fruit

commercially, and also to the Court's instruction

that the statement in defendant's literature applied

to the land purchased by plaintiff.

(Thereupon the jury retired to deliberate upon

a verdict, and subsequently returned into court and

rendered a verdict in favor of plaintiff and against

the defendant, and assessed the damages in the sum
of $7,000.) [152]

Defendant proposes the foregoing as its bill of

exceptions on appeal from the judgment in said
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cause, and prays that it be allowed and settled as

such.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND,
EDWARD P. KELLY,

Attorneys for Defendant and Appellant.

Dated: November 28, 1928.

STIPULATION FOR SETTLEMENT OF BILL
OF EXCEPTIONS.

IT IS HEREBY STIPULATED that the fore-

going bill of exceptions may be settled as corrected.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiffs.

J. W. S. BUTLER,
Of BUTLER, VAN DYKE & DESMOND,

EDWAUD P. KELLY,
Attorneys for Defendant. [153]

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

Inasmuch as the rulings and exceptions specified

in the foregoing bill of exceptions do not appear

in the record of said cause, I, , Judge of

the District Court, upon the stipulation of the par-

ties, have settled and signed the said bill, and have

ordered that the same be made a part of the record

of the said cause, this 27th day of December, 1928.

A. F. ST. SURE,
Judge.

[Endorsed] : Filed Dec. 29, 1928. [154]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FOR
SUPERSEDEAS AND COST BOND.

On the filing of defendant of a petition for ap-

peal, with assignment of errors, and on motion of

defendant, by its attorneys, IT IS HEREBY OR-

DERED:
That an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the judg-

ment heretofore rendered and entered herein be, and

the same is hereby, allowed.

AND IT IS FURTHER ORDERED that upon

the giving by defendant of a good and sufficient

bond, in the sum of Fourteen Thousand ($14,000.00)

Dollars, and conditioned as required by law and

the rules of this court, all further proceedings in

the said court may be suspended and stayed until the

final determination of said appeal by the United

States Circuit Court of Appeals or by the Supreme

Court of the United States, upon a petition for

writ of certiorari.

IT IS FURTHER ORDERED that the amount

of cost bond on said appeal be, and it hereby is,

fixed in the sum of Two Hundred Fifty ($250.00)

Dollars, conditioned as required by law and the

rules of this court.

The supersedeas and cost bond may be embraced

in one document.

A. F. ST. SURE,
United States District Judge.

Dated: Dec, 5, 1928. [155]
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Service hereof is hereby admitted and receipt of

copy acknowledged this 7th day of December, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Plaintiff.

[Endorsed] : Filed Dec. 7, 1928. [156]

[Title of Court and Cause.]

SUPERSEDEAS BOND AND COST BOND ON
APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Sacramento Suburban Fruit Lands Com-

pany, a corporation organized and existing under

the laws of the State of Minnesota, as principal,

and Standard Accident Insurance Company, a cor-

poration organized and existing under the laws of

the State of Michigan, and authorized under the

laws of the State of California and the above-en-

titled District to act as sole surety on undertakings

of this character, as surety, are held and firmly

bound unto N. H. Nepstad, the above-entitled plain-

tiff, in the full and just sum of Fourteen Thou-

sand Two Hundred Fifty ($14,250.00) Dollars, to

be paid to the said N. H. Nepstad, his attorneys,

executors, administrators or assigns; to which pay-

ment well and truly to be made, we bind ourselves,

our successors and assigns, jointly and severally,

by these presents.

Sealed with our seals and dated this 8th day of

December, 1928.
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WHEREAS, lately at a District Court of the

V 11 i ted States [157] for the Northern District

of California, Northern Division, Second Division

thereof, in a suit pending in said court between

said N. H. Nepstad, as plaintiff, and Sacramento

Suburban Fruit Lands Company, as defendant, a

judgment was rendered against the said Sacramento

Suburban Fruit Lands Company in the sum of Seven

Thousand ($7,000.00) Dollars, and in the further

sum of costs amounting to $38.15, and the defendant

having been allowed an appeal from the judgment to

the United States Circuit Court of Appeals for the

Ninth Circuit; and the Court having made an

order for supersedeas, staying all proceedings in

the District Court pending final determination of

said appeal, provided the defendant give a bond

in the sum of Fourteen Thousand ($14,000.00) Dol-

lars, conditioned according to law; and the Court

having fixed the amount of cost bond on said appeal

in the sum of Two Hundred Fifty ($250.00) Dol-

lars, and the Court having ordered that the super-

sedeas bond and bond for costs might be combined

and embraced in one document,

—

NOW, THEREFORE, the condition of the above

obligation is such that if the said Sacramento Sub-

urban Fruit Lands Company shall prosecute its

said appeal to effect, and answer all damages and

costs if it fail to make its plea good, then the above

obligation to be void ; else to remain in full force and

virtue.

AND IT IS FURTHER EXPRESSLY
AGREED by said surety that in case of a breach
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of any condition hereof the above-entitled court

may, upon notice to said surety of not less than ten

(10) days, proceed summarily in the action in

which this bond is given to ascertain the amount

which said surety is bound to pay on account of

such breach, and to render judgment therefor

against it and to award execution therefor. [158]

IN WITNESS WHEREOF, said principal and

surety have executed this undertaking, attesting

such execution by their respective seals, all on this

the 8th day of December, 1928.

SACRAMENTO SUBURBAN FRUIT
LANDS COMPANY, a Corporation.

[Seal] By A. E. WEST.
STANDARD ACCIDENT INSURANCE

COMPANY, a Corporation.

[Seal] By J. W. S. BUTLER,
Attorney-in-fact,

State of California,

County of Sacramento,—ss.

On this 8th day of December, 1928, before me, a

notary public in and for the county of Sacramento,

State of California, personally appeared J. W. S.

Butler, known to me to be the person whose name

is subscribed to the within instrument as the at-

torney-in-fact of Standard Accident Insurance

Company, and he acknowledged to me that he sub-

scribed the name of Standard Accident Insurance
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Company thereto, as principal, and his own name as

1 1 1

( attorney-in-fact.

[Seal] GERALD M. DESMOND,
Notary Public in and for the County of Sacramento,

State of California.

Form of bond and sufficiency of sureties ap-

proved.

Dated: Dec. 11, 1928.

A. F. ST. SURE,
Judge.

[Endorsed] : Filed Dec. 12, 1928. [159]

[Title of Court and Cause.]

ORDER TRANSMITTING EXHIBITS.

It appearing to the Court that the exhibits of

plaintiff and defendant except the perishable ex-

hibits and samples of hard-pan, should be inspected

by the United States Circuit Court of Appeals for

the Ninth Circuit in their original form,

—

IT IS HEREBY ORDERED that said exhibits,

except the perishable exhibits and samples of hard-

pan, be transmitted by the Clerk of this court to

the United States Circuit Court of Appeals for the

Ninth Circuit in original form, with the bill of

exceptions, and need not be printed as part of the

record herein.



178 Sacramento Suburban Fruit Lands Co.

Dated: January 14th, 1929.

FRANK H. KERRIGAN,
District Judge.

[Endorsed] : Filed Jan. 14, 1929. [160]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To the Clerk of Said Court:

Sir: Please prepare a record on appeal contain-

ing true copies of the following papers in the above-

entitled action:

1. Order removing said cause from the Superior

Court of the State of California to the Dis-

trict Court of the United States.

2. Complaint.

3. Demurrer to complaint.

4. Order overruling demurrer.

5. Answer.

6. Minutes of trial.

7. Verdict of the jury.

8. Judgment.

9. Petition for appeal.

10. Assignment of errors.

11. Bill of exceptions.

12. Order allowing appeal.

13. Citation.

14. Supersedeas and cost bond.

15. Order transmitting exhibits.

16. Praecipe for transcript.
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17. Amended complaint.

18. Demurrer to amended complaint.

19. Order overruling demurrer to amended com-

plaint.

J. W. S. BUTLER,
BUTLER, VAN DYKE & DESMOND,

EDWARD P. KELLY,
Attorneys for Defendant and Appellant. [161]

Service hereof is hereby admitted and receipt of

copy acknowledged this 22 day of January, 1929.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 22, 1929. [162]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Mating, Clerk of the United States

District Court for the Northern District of Cali-

fornia, do hereby certify that the foregoing 162

pages, numbered from 1 to 162, inclusive, contain

a full, true and correct transcript of certain records

and proceedings in the case of N. H. Nepstad, vs.

Sacramento Suburban Fruit Lands Co., No. 476

—

Law, as the same now remain on file and of record

in this office ; said transcript having been prepared

pursuant to and in accordance with the praecipe

for transcript on appeal, copy of which is embodied

herein.
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I further certify that the cost of preparing and

certifying the foregoing transcript on appeal is the

sum of Sixty-nine and 35/100 ($69.35) Dollars, and

that the same has been paid to me by the attorneys

for the appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 1st day of Feb., A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [163]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States to N. H. Nep-

stad, Appellee, GREETING

:

YOU ARE HEREBY CITED AND ADMON-
ISHED to be and appear at a United States Cir-

cuit Court of Appeals for the Ninth Circuit,

to be holden at the city of San Francisco, in the

State of California, within thirty days from the

date hereof, pursuant to an order allowing an ap-

peal, of record in the Clerk's office of the United

States District Court for the Northern District of

California, wherein Sacramento Suburban Fruit

Lands Company, a corporation, is appellant and you

are appellee, to show cause, if any there be, why the

decree rendered against the said appellant, as in
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the said order allowing- appeal mentioned should

not be corrected, and why speedy justice should

not be done to the parties in that behalf.

Dated : This 5th day of December, A. D. 1928.

A. F. ST. SURE,
United States District Judge.

Due service of within citation is hereby admitted

this 7th day of December, 1928.

RALPH H. LEWIS,
GEORGE E. McCUTCHEN,

Attorneys for Appellee.

Citation on Appeal. Filed Dec. 7, 1928. [164]

[Endorsed] : No. 5706. United States Circuit

Court of Appeals for the Ninth Circuit. Sacra-

mento Suburban Fruit Lands Company, a Corpora-

tion, Appellant, vs. N. H. Nepstad, Appellee.

Transcript of Record. Upon Appeal from the

United States District Court for the Northern Dis-

trict of California, Northern Division.

Filed February 2, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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statement of the case.

This action is one to recover damage for alleged

fraud and deceit in the sale to appellee of forty acres

of land near Sacramento City in what is known as the

Rio Linda district. Action was begun February 29,

1928, and the complaint alleges, in substance, as

follows:

That prior to the purchase of these lands, appellee

resided in North Dakota, was unfamiliar with Cali-

fornia farm and fruit lands, and entirely relied upon

statements and representations of appellant in respect

thereto; that appellant fraudulently stated concerning

these lands that all of the tracts of land in the County

of Sacramento, California, were of the fair and rea-

sonable market value of three hundred fifty ($350.00)

dollars per acre and upwards; that the soil thereof



was rich and fertile, capable of producing all sorts

of farm crops and products, entirely free from all

conditions or things injurious or harmful to the

growth of fruit trees, perfectly adapted to the rais-

ing of deciduous fruits of all kinds in commercial

quantities, producing large crops thereof of the finest

quality; that appellee came to California prior to his

purchase for the purpose of inspecting the land, was

shown casually over it by appellant, and while here

was shown adjoining districts, it being stated to him

that the Rio Linda lands compared favorably with

those of the adjoining districts, and was adapted to

the same uses; that on March 24, 1922, appellee con-

tracted to purchase four contiguous lots of ten acres

each, and on September 12, 1922, made an amended

contract of purchase, excluding two of the lots first

covered, and including two others, to make up the full

forty acres; that the representations as to quality and

value were false; that the land was not worth over

fifty ($50.00) dollars per acre, one-seventh of what he

had paid therefor, and was totally unfitted to fruit

culture, being underlaid with hardpan and clay. Dam-
ages in the sum of seventeen thousand ($17,000.00)

dollars was asked.

The complaint was demurred to, the demurrer,

among other things, presenting the question of the

statute of limitations. Thereupon the complaint was
amended. By this amendment appellee sought to

allege facts bringing himself within the statute of

limitations, and touching upon his discovery of the

alleged fraud. Therein he says he came to California

in July of 1922, and resided in the City of Sacra-



mento, which is about ten miles from the property he

had purchased; that he has never lived upon the

land; thai the adjoining lands were sold to persons

residing in portions of the United states outside of

California, unfamiliar, as was appellee, with the value

<ii' California lands and the adaptability thereof to

fruil culture, and that il was generally believed in the

locality of the land up to February, 1927, that the

statements made appellee in respect of these lands

were true; thai appellee never had the land appraised,

nor offered it for sale, and did not hear from anyone

that il was not worth three hundred fifty ($350.00)

dollars per acre, or not rich and fertile fruit land;

that in 1927 purchasers of adjoining lands complained

before the Real Estate Commissioner of the State of

California that they had been defrauded in the sale

of their lands to them, hut that appellee made no par-

ticular inquiry concerning the matter; that the com-

plaints were dismissed, and appellant then stated

to appellee that his land was worth the amount he

had paid for it, and was good fruit land; that appel-

lee's actual discovery was brought about by a further

discussion of the facts concerning said land with other

settlers in said locality who had been so defrauded.

The complaint of appellee appears on pages 1 to 7

of the transcript, the amendment thereto on pages 9

to 11, and on pages 12 and 13 appears the demurrer

of appellant interposed to the complaint as amended,

wherein again appellant interposed the plea of the

statute of limitations to the pleading. The demurrer

was overruled, the cause tried to a jury, and a ver-

dict rendered in the sum of seven thousand C$7000.00)

dollars.



The appeal presents the following questions: Error

in the overruling of the demurrer; in the denial of a

motion for directed verdict made at the close of the

case ; in the charge of the Court ; and in the refusal of

instructions requested by appellant.

SPECIFICATION OF ERRORS RELIED ON.

I.

The Court erred in overruling appellant's demurrer

to the complaint filed in the above entitled cause.

(See Assignment of Errors, page 25 of Tran-

script, Assignment. No. I.)

II.

The Court erred in denying appellant's motion for

a directed verdict,

(See Assignment of Erros, page 27 of Tran-

script, Assignment No. VI.)

III.

The Court erred in instructing the jury on the

question of appellee's belief in the alleged represen-

tations, and his reliance thereon.

(See Assignment of Errors, pages 33 to 38 of

Transcript, Assignment No. XIII.)

IV.

The Court erred in instructing the jury on the

question of the date of the alleged discovery of the

falsity of the representations.

(See Assignment of Errors, pages 38 to 41 of

Transcript, Assignment No. XIV.)



V.

The Court erred in instructing the jury as to the

definition of a "commercial orchard."

(See Assignment of Errors, pages 41 to 42 of

Transcript, Assignment No. XV.)

VI.

The Court erred in refusing to instruct the jury

on the statute of limitations, as requested in ap-

pellant's proposed instruction No. 1.

(See Assignment of Errors, pages 42 to 44 of

Transcript, Assignment No. XVI.)

VII.

The Court erred in refusing to instruct the jury

on the effect of discovery by appellee of the falsity

of the alleged representations.

(See Assignment of Errors, pages 44 to 45 of

Transcript, Assignment No. XVII.)

VIII.

The Court erred in refusing to give appellant's

proposed instruction No. 4, concerning the difference

between representations of fact and matters of opinion.

(See Assignment of Errors, page 45 of Tran-

script, Assignment No. XVIII.)

IX.

The Court erred in refusing to instruct the jury

concerning the effect of appellee's having been able

by reasonable diligence to discover the alleged falsity

of the representations as to value.

(See Assignment of Errors, page 45 of Tran-

script, Assignment No. XIX.)
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ARGUMENT.

I.

THE COURT ERRED IN OVERRULING APPELLANT'S DE-

MURRER TO THE COMPLAINT FILED IN THE ABOVE
ENTITLED ACTION.

We have hereinbefore referred to the portions of

the record wherein appear the complaint and the

amendments thereto, and the demurrer interposed by

appellant. The demurrer was both general, and, in

addition, set up the statute of limitations. This stat-

ute of limitations is found in the California Code of

Civil Procedure, being Subdivision 4 of Section 338

thereof, and reading as follows:

"The periods prescribed for the commencement
of actions other than for the recovery of real

property are as follows:

Within three years:

An action for relief on the ground of fraud or
mistake. The cause of action in such case not

to be deemed to have accrued until the discovery

by the aggrieved party of the facts constituting

the fraud or mistake."

In the case of Sacramento Suburban Fruit Lands

Company v. Melin, No. 5671, pending on appeal in

this Court, is a full discussion of the rules of law

applicable to cases of fraud brought more than three

years after the accrual of the cause of action, together

with a. full citation of authorities upon which appel-

lant relies herein. For the sake of brevity we will

not repeat the arguments and authorities advanced

therein and quoted, but will state the propositions

therein advanced briefly, in support of our claim

herein that the Court erred in overruling appellant's

demurrer.



This distinction, however, ltd ween the Melin case

and this ease should he noted, to wit, that by an

amendment to bis complainl the appellee sought to

Intel the objection herein urged, which effort was nol

made in the Melin ease. We submit, however, as we

shall hereinafter try to show, that the attempt made

by appellee in this regard was abortive, and that in

effect his amendment added nothing to the statement

of his cause of action in answer to the objection that

his action was barred by Limitation. Probably the

best known statement of the rule in pleading such

matters appears in Lady Washington Consolidated

Company v. Wood, reported in 113 Cal. 486. Sum-

marizing from the statements there, but practically

quoting them, we find the following:

The righl of a plaintiff to invoke the aid of a Court

for relief against fraud after the expiration of three

years from the time the fraud was committed is an

exception from the general statute on that subject,

and cannot be asserted unless the plaintiff brings him-

self within the terms of the exception. It must appear

that he did not discover the facts constituting the

fraud until within three years prior to commencing

the action. Tin's is an element of the plaintiff's right

of iii-lion and must he affirmatively pleaded by hhn in

order to authorize the Court to entertain his eom-

plaint. "Discovery" and. "knowledge" are not con-

vertible terms and whether there has been a discov-

ery of the facts constituting the fraud, within the

meaning of the statute of limitations, is a question

of law to be determined by the Court from the facts

stated. It is not sufficient to make a mere averment
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thereof, but the facts from which the conclusion fol-

lows must themselves be pleaded. It is not enough

that the plaintiff avers that he was ignorant of the

facts at the time of their occurrence, and has not

been informed of them until within the three years.

He must show that the acts of fraud were committed

under such circumstances that he would not be pre-

sumed to have any knowledge of them, as that they

were done in secret or were kept concealed; and he

must show the times and the circumstances under

which the facts constituting the fraud were brought

to his knowledge, so that the Court may determine

whether the discovery of these facts was within the

time alleged; and, as the means of knowledge are

equivalent, to knowledge, if it appears that the plain-

tiff had notice or information of circumstances which

would put him on an inquiry which, if followed, would

lead to knowledge, he will be deemed to have had

actual knowledge of these facts.

Testing the original complaint filed herein we find

that no attempt was made by the appellee to bring

himself within the rules of pleading above stated.

Referring again to the Ladij Wasthingt&n case

above cited, we quote the following from the opinion

therein as particularly applicable to the situation pre-

sented in the case at bar:

"Testing the complaint herein by these rules,

it falls far short of showing that the plaintiff is

within the exception to the statute, or that its

cause of action is not within the apparent bar
of the statute. * * * It was necessaary for the

plaintiff to allege not only the facts constituting

this fraud, but also the facts connected with its
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discovery, so thai it might appear from the com-
plaint that the action was not barred by the stat-

ute of limitations. The only avermenl by the
plaintiff in this respect is thai "it was not In-

formed of and did not know or discover any of
the aforesaid frauds, or the facts connected there-

with until within six months preceding the tiling

of the complaint herein.' It is not averred that
any of these facts, or of the transactions set forth

as constituting the fraud, were done secretly, or
were concealed from the plaintiff, or that any
information which it soughl was refused, or that,

indeed, it sought to obtain any information upon
the subject."

To this original complaint a demurrer was inter-

posed which was sustained by the Court below and

thereupon appellee amended his complaint as herein-

before noted. We submit that when the amendment

is tested by the same rules, it fails as signally to

meet the objection as did the original pleading.

We have hereinbefore analyzed the amendment.

The averment that the surrounding lands had been

sold to persons resident at points distant from Cali-

fornia, and that it. was believed generally in the local-

ity of the lands up to February, 1927, that they were

fruit lands of the value of three hundred fifty

($350.00) dollars per acre and upwards, adds noth-

ing to the pleading. This is so for the reason that it

is not alleged that this appellee ever inquired con-

cerning the value of the lands or their adaptability

for fruit culture, even from his neighbors, but it does

affirmatively appear that appellee "did not hear from

anyone that it was not of said value and was not

rich and fertile fruit land prior to the spring of

1027," a period well within the statute of limitations.
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It is not alleged, as it could not be alleged, that

appellee remained distant from the land he had bought

and that he therefore had no opportunity of making

a full investigation concerning the truth or falsity of

the representations upon which he claimed to have

implicitly relied in the purchasing thereof.

This pleading does not attempt to meet the require-

ment that it must set out the reasons why discovery

was not made sooner. It amounts to nothing more

than a statement that it was not made. The purpose

of pleading the facts constituting the discovery is to

enable the Court to see whether or not the facts dis-

covered and the nature of discovery could be said to

make a showing of due diligence therein. The sig-

nificant thing about this pleading is that it amounts

to a confession that appellee never made the slightest

inquiry concerning the truth or falsity of the repre-

sentations he had relied upon, although present and

living in the community wherein his property so pur-

chased was situated, and having open to him every

avenue of information possible in the premises. If

the allegations in the pleading be true, this land was

totally unfitted for the special purpose for which lie

claims to have bought it, and was of a value amount-

ing to only one-seventh of the price he paid.

These things were discoverable by the most simple

inquiries. If there was any duty of investigation

whatever resting upon the appellee it cannot be argued

that the exercise of that diligence would not have

immediately led to all the information it was possible

to obtain upon the matter. That there was such duty

resting upon appellee is well decided and is a reason-

able requirement.
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His pleading discloses thai the made a trip to Cali

fornia for the especial purpose of investigating the

quality and value of the properly he was considering

buying. If, as he says, he was unfamiliar with the

matters he set out to investigate, it was his duty to

make inquiry, provided that ample opportunity was

available therefor. The pleading confesses that such

was the fact. There is no pleading that confidential

relations existed between the parties or that appellee

was aged, infirm or incompetent. lie therefore shows

himself to have been a person possessed of the ordi-

nary prudence, and one who had set about investi-

gating the adaptability of a tract of land for a spe-

cial use, that is, fruit culture, and, more significant

still, for the purpose of investigating1 the market value

thereof. This value he says had theretofore been rep-

resented to him to be three hundred fifty ($350.00)

dollars per acre, and he states it was a fact at the

time he made his investigation that this representation

was false, that the land was worth but fifty ($50.00)

dollars an acre, and that he came out here to Cali-

fornia for the purpose of discovering whether or not

it was false.

A man who journeys two thousand miles to inves-

tigate the quality and value of a forty-acre tract, of

land is in a position wherein a pleading of due dili-

gence must necessarily require something more than

a continued reliance upon the statements of the ad-

verse party in the transaction. What was the pur-

pose or value of an inspection trip of that extent if

he was to take and implicitly rely upon and not test

the truth of statements alreadv made to him before
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he started upon his journey of inspection? He could

have done that just as well back in North Dakota.

It is true he attempts to evade the natural conclusion

to be drawn from his allegation of an inspection

trip by stating that when he arrived here the appel-

lant's agents showed him over the lands casually, and

repeated the representations theretofore made, but he

cannot escape this proposition—that the very material

representation as to value upon which he relied, the

falsity of which would measure his loss, since the

represented value was the price he was paying, was a

matter incapable of concealment and easily investi-

gated. It remained incapable of concealment, and

easy to investigate, during all the years he resided in

close proximity to the property he had bought.

He came to California in July of 1922, residing in

close proximity to his property, and remained there

until the fall, when he returned to Canada on busi-

ness, returning to California in the winter of 1922.

He remained there until the fall of 1923, when he

was absent from the community for a period, and

then has lived there ever since. He does not allege

that the made any inquiry whatever, and only goes

so far as to say that he did not hear from anyone

that the representations made to him were false.

Since it is not supposed that anyone but himself was

acquainted with what representations were made to

him, it is not likely that an ordinarily prudent person

charged with the duty of investigating would hear

from these ignorant of the subject of the investiga-

tion anything about it.
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The discrepancy between the represented value and

llic alleged value, thai is. between $350.00 per acre

and $50.00 per acre, or, by totals, the difference be-

tween $14,000.00 and $2000.00, is, to say the Least, a

startling difference. We submit his pleading was

utterly insufficient to meet the tests above referred

to, to inform the Court why his discovery was not

made sooner. Lack of inquiry, lack ol' all effort when

inquiry was easy and little effort was required, is not

a showing of any reason why his discovery was not

made sooner. The information was open to him, lay

before bis eyes. ITis natural interest in his property

is apparent. He alleges he had bought the land as an

investment. Men so buying property naturally spec-

ulate concerning whether their investment is to be

profitable or not. His pleading shows every reason

why a normal and prudent man would make some

slight inquiry, and shows no reason whatsoever why

he would not. To inquire was to discover.

It is never enough to assert simply that the discov-

ery was not sooner made.

"It must appear that it could not have been
made by the exercise of reasonable diligence and
all that reasonable diligence would have disclosed,

plaintiff is presumed to have known, means of

knowledge in such case being the equivalent of

the knowledge which it would have produced."

Montgomery v. Peterson, 27 Cal. App. 675:

Ruhl v. Mott, 120 Cal. 668;

Boom v. Smile, 119 Cal. App. 427.

As stated in Johnston v. Kitcliin, 265 Pac. 941, by

the California Supreme Court, no secret "could be

suppressed that would or could affect the value of a
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commercial city lot, the title to which is a public

record and its value an open matter of investigation

to the entire public. We know of none, and think in

a practical sense, none can exist."

These remarks are equally and particularly appli-

cable to the situation presented by the pleading of

appellee.

"If the party affected by any fraudulent trans-

action or management might with ordinary care

and attention have seasonably detected it, he sea-

sonably had actual knowledge of it."

Angell an Limitations, Section 1ST.

The meaning of the terms "diligence," "investi-

gation," "detection," when used as descriptive of

the obligation resting upon one who claims to have

been defrauded to detect the presence of fraud, does

not mean slumbering until a stranger awakens the

slumberer and informs him, ex indusftria, of the fraud.

No doubt appellee pleaded as strongly as he could,

but he did not meet the test, as, of course, he could

not meet it, for it is utterly impossible for an owner

having purchased property for investment purposes

and expecting to make a profit therefrom, and there-

fore presumptively knowing the value thereof, to

reside in close proximity thereto for three years and

then show by a pleading why he did not during that

period discover that there was a value of only one-

seventh the amount he had paid therefor. We sub-

mit the demurrer should have been sustained.
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11.

THE COURT ERRED IN OVERRULING THE MOTION FOR
A DIRECTED VERDICT.

All that has been said heretofore on the matter <'i'

the sufficiency of appellee's pleading to show his

action was not barred by the statute of limitations is

applicable here. However, the situation is strength-

ened by a consideration of the testimony which ap-

pellee introduced in support of his allegations as to

non discovery. His testimony appears on pages 47

to l>7 of the transcript, and the following- constitutes

his showing in respect of this point now under dis-

cussion.

He made a trip to California in May of 1922, before

his purchase. (Transcript, page 49.) He made no

investigation except with the agent of appellant.

(Transcript, page 49.) He came back to California

to live in July of 1922. At that time he asked that

two lots his contract covered be exchanged for two

others, which was done. (Transcript, page 50.) He
was away from Sacramento in the fall of 1922 for

about three months. He went to the lands and looked

them over once in a while, perhaps half a dozen times.

He saw trees growing in the neighborhood of his lands

which did not appear to be doing their very best. "I

did not find out the land I had bought was not adapted

to tree raising before 1928." "About February, 1928,

I heard that the land was not worth $350 an acre

* * * before that time I had never heard it was not

worth that price, and I had never heard before that

it was not fruit land. I had never talked with any

of the neighbors out there about it. " (Transcript, page
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51.) "I own farms in Canada, maybe a thousand

acres. * * * I did not have any other business except

farming. * * * I bought land for myself sometimes,

and sold it again." (Transcript, page 52.) "I spent

about four days all told in Sacramento on my first

visit. * * * I did not communicate with any citizens

of Sacramento during that week about your land in

Rio Linda. I did not call at the office of any real

estate dealer in Sacramento during that time. When
we went out on the land we looked at it. I did not

examine the soil." (Transcript, page 55.)

After he had moved to Sacramento it appears that

appellee considered that he knew enough about the

land the appellant was selling to justify him in like-

wise engaging in the sale thereof. He wrote from

Sacramento, under date of August the 8th, that he

was going to go to Canada, where he formerly lived,

about the 15th of that month, and that if he found

his neighbors there had "more money than they can

handle I will try and sell them some of your Califor-

nia lands if there is any commission in it for me, and

if I can hang a few on the fence you might come and

help me close the deals." (Transcript, page 61.) In

April, 1923, he claimed commissions for sales he had

made, writing to appellant that he "was to have com-

mission for the land sold to Torger Olsen. T. J. Cum-

mins and R. E. Mackersee, all of Minot. Maybe you

have overlooked this, but I have a letter to show from

the company that they promised me five per cent of

all the sales I could hang on the fence at Minot, and

I sure did put those parties on the fence, and worked

hard for it, and I can prove it by the parties that T
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did, bo please send me a statement. * * * " (Tran-

Bcript, page <>-.
)

As indicating Ids altitude of mind toward tlmse en-

gaged in flic nefarious practice of selling land, he

wrote the appellant on May 29, L922, after he had

returned From his inspection trip that he was en-

gaged in making sales of this land for the appellant,

had "certainly hustled up that deal and should get

my commissions for same"; that he could "make

quite a few land sales there because people have got

pretty good confidence in me if I am a real estate

and grain buyer. You know that as a rule that this

class of people lias gal pretty bad characters."

(Transcript, page 57.)

Appellee further testified (Transcript, page 64) :

"From the lime T moved my family to Sacra-
mento, it was the 7th of February, 1928, before I

made any personal inspection of the soil on this

land. During the time I lived there from 1922

T went out there a few times. * * * I did not find

any commercial orchards in the neighborhood of

may land during none of that time. * * ' I did

not see them actually planting trees, nor blasting

holes for planting trees. T did not see the dig-

ging of wells or well pits on any of the lands in

the neighborhood of my land. I did not examine
the soil on any of the lands near mine during that

time. I did not inquire of any of the neighbors

during all of these years about the soil. T did

not inquire of any of the neighbors or the people

in Sacramento as to whether or not fruit could

be grown on this land. / macDe no inquiry what-

soever. During all that time up until February,
1928, I believed that fruit could be Grown on that

land which I bought, and believed during all of

this time up to February, 1928, that fruit of all

kinds conl d be srrown generallv in the vicinity
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of my land. No one had ever told me to the con-

trary, and I had no notice that fruit would not

grow." (Transcript, page 65.)

As indicative of how truthful the appellee was in

the foregoing sweeping statements, he wrote on March

4, 1924, to the appellant, stating: "My boys are afraid

of the chicken business. They cannot see any money

in it, and they won't go out there and they say they

cannot raise fruit to any success. Our neighbor put

in twenty acres of grapes and they died out." (Tran-

script, page 65.)

Summing up the testimony of appellee upon this

most important matter, it amounts simply to this,

that although living in close proximity to the prop-

erty, he had purchased during the period from July,

1922, up to three years prior to the commencement

of his action on February 29, 1928—though he had

alleged he bought the land for an investment, though

actively engaged in selling adjoining lands to his

former neighbors and claiming commissions therefor,

though thus interested in the quality of the soil and

the value thereof during all that period, though a

dealer in real estate himself and accustomed to the

purchase and sale of lands on his own account, he yet

contents himself with a bald declaration that he

never made any inquiry of anybody about the value

or about the quality of the soil, and remained in total

ignorance of both matters until six years after his

purchase. He began dealing in these lands, selling

them to his neighbors, in 1922. Of course it was

necessary for him to discuss price and the quality. If

it be true, as he contends and as the jury found, that
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the representations made to him about value and

quality were false, he knew they were false. It is

preposterous to come to any other conclusion.

Directing the Court's attention again to the author

ities hereinbefore referred to concerning his situation

in respect of the statute of limitations, wherein it is

ae1 forth that, having relied upon these representa-

tions and thereafter having come promptly into full

opportunity for testing their truth, and having in this

ease the additional duty to investigate these things if

he was to deal in these lands as an agent of appellant,

the conclusion becomes irresistible either that he fal-

sified when he said he did not know anything about

it, or that he failed utterly to show that he used any

diligence whatsoever to discover. A clearer ease of

bar by the statute of limitations from the evidence

introduced could not be made out. We submit the

Court erred in refusing to direct a verdict in favor

of appellant upon that ground.

III.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF APPELLEE'S BELIEF IN THE ALLEGED
REPRESENTATIONS AND HIS RELIANCE THEREON.

The instructions of the Court upon this matter are

found on pages 33 to 38 of the transcript. In the con-

sideration of this specification, it is well to bear in

mind the following: Appellee was a farmer and a

dealer in farm lands. (Transcript, page 52.) He

believed as to dealers in real estate that "this class of
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people lias got pretty bad characters," although he

says that his neighbors had "pretty good confidence

in me, if I am a real estate and grain buyer."

(Transcript, page 57, letter of May 29, 1922.) He

came to California for the purpose of making an

investigation concerning the property he Was buying,

and stayed there in the vicinity of the land for nearly

a week before returning and signing his contract. Un-

der these circumstances the fair presumption is that

he did not rely upon what was told him, but, on the

contrary, formed his own opinion by special investi-

gation undertaken for that purpose, both as to the

quality and as to the value of the land.

"Upon the question of value, the purchaser
must rely upon his own judgment and it is his

folly to rely upon representations of the vendor
in that respect." Ellis r. Andrews, 56 N. Y. 83.

"Positive statements as to value are generally
mere expressions of opinion." Kimber v. Young,
137 Fed. 744. (70 0. C. A. 178.)

"The law recognizes the fact that a man will

naturally overstate the value and qualities of the
articles which they have to sell. All men know
this and a buyer has no right to rely upon such
statements." (Same.)

"If a purchaser of real estate visits the prop-
erty prior to the sale and makes a personal ex-

amination of it touching representations made as

to its quality, character or condition, he will be
presumed to rely not upon the representations,

but upon his own judgment in making the pur-
chase, provided the vendor does nothing- to pre-

vent his investigation being as full as he chooses.

"

Everist v. Drake, 143 Pac. 814. (Southern De-
velopment Co. v. Silva, 125 U. S. 257; Farrar v.

Churchill, 135 U. S. 609; Wamscott v. Occidental
etc. Assn., 98 Cal. 253.)
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Tn reaped of this question of reliance, the Court

told the jury:

"Did the plaintiff believe those representations f

Did they influence him in whole or in nail >. Did

he rely upon them in whole or in part, and was

thereby induced to buy the land which otherwise

he would not have bought? What is the situa-

tion in respeel to thai I Plaintiff was a Min-

nesotoan, if 1 remember right. Ee fell in with

Amblad down in North. Dakota and discussed

this land. First he had the honk. He never had

been to California. I am taking his statement for

it. lie says he did not know anything about Cali-

fornia lands, fruit lands or what they were

adapted to or the manner of raising California

fruits, commercially or otherwise. Re says he

did believe Amblad, and he believed the book.

Ask yourselves why he shouldn't. Why shouldn't

he believe and act upon them? He entered into

a contract after they had been made to him and

turned over some propertv right in the beginning

to the defendant. * * * He made an offer to

buv the land, provided the defendant would ac-

cept the offer. * * * I do not remember when
it was accepted, but so far as plaintiff knew it

was not accepted until after he had been out in

this country."' (Transcript, page 34.)

In what, we respectfully submit, seems to be an

effort to minimize the legal effect of appellee's in-

spection trip, the Court said:

"After the plaintiff discussed the matter with

Amblad and read the book, he said he came to

California to look at the land. He talked to Am-
blad and listened to his reports with respect to

the propertv and when he came to Sacramento he

found Amblad right at the depot, Amblad took

him along. Was that for the purpose of making
sure of him, and seeing to it that he did not fall

into the hands of somebody else? Ask vonrselves
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that question. Amblad took him around for four

days. Plaintiff says they were on this land only

once. He did not see anything- wrong with it.

They made a casual inspection. Amblad says

they just walked over it and made a surface in-

spection. * * * For what purpose would a

real estate man take a prospect out to other sec-

tions to show him growing orchards? The plain-

tiff says Amblad told him his land would be like

that when it was planted sufficiently along with
fruit for commercial purposes.

There is a rule of law, Gentlemen, which is

this: If the party does not rely on the repre-

sentations made to him, but relies upon what he
sees, sees upon the land, and if he discovers the

truth in his inspection, then, of course, he cannot

say that he relied upon representations, but you
must remember that plaintiff was dealing with

experts, and that he was not an expert in Califor-

nia lands and fruit lands. * * * Having in-

spected the land thus far, a surface inspection;

to see the lavout, as Amblad said, and plaintiff

said—plaintiff says he was there once and Amblad
says several times—the plaintiff went East. Then
he wrote to the defendant 'Let the bargain go
through. I found more than I expected.' What
does that indicate to you? What would a reason-

able person infer? That he found out that the

land was not worth $350 an acre ? That he found
out that it was not adapted to commercial or-

charding? If he had found out those things

would he have likely went on with the bargain
and paid $14,000 for those acres? You may see

in those letters the extent of plaintiff's inspection,

and whether he did discover anything to show him
that those representations were false. The bar-

gain was made. He did buy. * * * After that

he served as an agent to some extent under Am-
blad, and was offering the lands. He is entitled

to the same presumption that anyone is, that he
intended to act fairly and honestly with his pros-

pective customers." (Transcript, page 37.)
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Now it is especially significant, we submit, thai the

Court Pound il advisable to make so many observa-

tions tending to convince the jury thai in spile of the

very obvious results thai would ordinarily flow from

an experienced buyer's personal inspection upon the

"•round and in the community, touching quality of the

soil, and. particularly, value thereof, that appellee was

entitled to a finding at the hands of the jury thai he

did rely upon the representations made to him. The

Court takes care to observe that Amblad met appellee

at the railroad station and showed him over the land,

but fails to observe that appellee, out here for the

purpose of making an inspection, was a fvvi' man, en-

titled to go where he chose, and ask whom he pleased,

not handcuffed to the agent of appellant. Why did

not the Court suggest the probability that if, when

he arrived here he met the same agent who had lied

to him before, he would as an experienced "real

estate buyer.'' believing that other real estate men

were pretty "bad characters" and if, as the Court

suggested, the probabilities were that he was being

waylaid to prevent him from making independent in-

quiry, that appellee would have said, "Such extraor-

dinary exertions point to something concealed, and

I will make independent inquiry." The jury did not

have to take this man's preposterous statements, that,

having come two thousand miles to investigate this

land, he asked questions of nobody except the agent

of appellant, whose statements concerning it he has

theretofore had. No, the Court, we submit, went to

considerable lengths to submerge these considerations,

and to advance, on the contrary, the best argument



24

possible as to why the jury would be justified in hold-

ing that the appellee had relied upon the representa-

tions made. The giving of this instruction was duly

excepted to. (Transcript, page 170.) We submit it

was extremely unfair, argumentative and exceeding

all proper bounds of comment on the testimony. Its

giving was error.

IV.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF THE DATE OF THE ALLEGED DISCOVERY
OF THE FALSITY OF REPRESENTATIONS.

The instruction of the Court upon this matter is

found on pages 38 to 41 of the transcript. We sub-

mit that the instruction is contrary to law in that it

failed to properly tell the jury what was required of

appellee in establishing, as he was bound to do, that

he had used due diligence to detect the fraud after

moving within the vicinity of the property he had

bought, and that he was unable thereby to do so.

The Court, throughout this charge, treats this mat-

ter as one wherein nothing in the way of diligence

was required of this man, and, in effect, charges him

only with the duty of diligence after he had actually

discovered fraud or facts sufficiently strong to give

him notice thereof. Thus the Court says:

"The law is that a person who has been de-
frauded, as plaintiff alleges that he was in this

case, must bring his suit within three years after
he discovers the fact. Of course, if he is de-

frauded he is deceived, he is in ignoraance. The
law says the moment that that ignorance is dis-

pelled and you discover yon have been deceived,



25

von must bring your suit within three years

thereof, or you cannot sue ai all." (Transcript,

page 38.)

Nothing herein is said of his duty to investigate

after ample opportunity is given to do so. Nothing

is said concerning his showing of why a discovery

was not in fact made sooner. Nothing is said about

the distinction between knowledge and discovery.

Again the Court said :

"If he found out before March 1, 1925, that

these representations or either of them (quality

and value) was false, if he found it out before

March 1st, 1925, he brought his suit too late.

* * * So, if he found the fact out before March
1st, 1925, he brought his soil loo late." (Tran-

script, pages 38 and 39.)

Here again the Court charges appellee only with a

duly to act after knowledge of fraud has been gained

by him. From that point on the instruction is con-

cerned wholly with excusing his failure to discover,

and with argument from the facts that he did not

discover, and should not be held to have been barred.

Thus the Court says:

"The inference is that he rested confidently on
the representations that had been made to him.
* * * He says he heard nothing about the land.

No one told him it was not worth so much money,
no one told him it was not adapted to commercial
orcharding, and he did not know." (Transcript,

page 39.)

"Would it have disclosed to him that the land

was not adapted to commercial orcharding, or that

the land was not worth $350 an acre? He is not

bound to accept casual observations as true, even

if he heard of it. He says he did not." (Tran-
script, page 40.)
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We will not quote the entire instruction. We sub-

mit it is argumentative in the extreme, does not state

the law, and surpasses the legitimate bounds of com-

ment upon testimony.

The exception to this instruction appears at page

170 of the transcript.

THE COURT ERRED IN INSTRUCTING THE JURY AS TO THE
DEFINITION OF A "COMMERCIAL ORCHARD."

The instruction upon this matter appears on pages

41 and 42 of the transcript. It was duly excepted to.

(Transcript, page 170.)

The portion of the instruction objected to is that

requiring that a crop be returned before an orchard

can be considered a commercial orchard. We sub-

mit that market prices have nothing whatsoever to do

with the matter of a commercial orchard, insofar as

is concerned the adaptability of land for that use. The

land has nothing to do with markets. The representa-

tions complained of and alleged to have been made

were not representations that a money profit could

be made, but were concerned solely with the amount

of fruit that could be grown, and the quality thereof.

This instruction was given to the jury seven years

after the sale was made, and at a time when, as is

well known, the orchard industry in this state has been

the victim of heavy losses. The Court emphasized

this matter of profit. It said

:



27

"Eventually when it does begin to bear it must
not only liquidate thai expense, but also for the
series of years, it must show a profil * * *"

(Transcript, page 42.)

VI.

THE COURT ERRED IN REFUSING TO GIVE APPELLANT'S
REQUESTED INSTRUCTION NO. 1.

Appellant requested an instruction upon the matter

of the Statute of Limitations. This requested instruc-

tion appears on pages 42, 4o and 44 of the Transcript.

It was presented and designed for the purpose of

pointing out what the Court bad, as we have hereto-

fore said, so signally failed to point out to the jury,

to wit, that the duty rested upon appellee after he

began living in the vicinity of tbe land he had bought,

to exercise ordinary diligence to discover whether or

not the representation in respect thereof upon which

he was still relying was in fact true. The Court had

told the jury, as we have heretofore quoted, that the

inference was he was, during all this time, relying

upon these representations. If this were true he must

have known it. He must have been conscious of it.

Under the circumstances, since particularly on the

matter of value, information was readily accessible,

certainly as readily accessible then as it has ever been,

it was important to have the jury informed that he

did owe a positive dut}r of exercising reasonable dili-

gence to detect, discover, test out the truth of these

representations upon which he was relying. The in-

struction requested was designed to serve that need
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of the jury, if it was to fairly pass upon the issues

in this case. Xot only in this case, but in all of its

companion cases wherein the Statute of Limitations

was an issue, the Court was requested over and over

again to inform the jury concerning this duty of in-

vestigation, and it steadily refused to do so; on the

contrary, concerning itself mainly with commenting

upon the testimony in such a way as to persuade the

jury of the entire reasonableness of a finding on their

part that the causes of action were not barred.

This issue was clean-cut throughout the cases.

Steadily the Court has refused, as it refused in this

case, to say anything about the matter of diligence

in detecting fraud, or the duty resting upon the plain-

tiff to exercise it. We submit the refusal to give the

instruction was error.

VII.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
CONCERNING THE EFFECT OF THE DISCOVERY BY
APPELLEE OF THE FALSITY OF THE ALLEGED REPRE-
SENTATIONS.

The appellant requested the Court to instruct the

jury as follows:

"You are further instructed upon the matter
of the plaintiff's discovery of the alleged fraud
that if plaintiff discovered that a material repre-

sentation concerning the land he bought was false,

then he was at once by that discovery presumed
to have knowledge of the truth or falsity of the

remaining representations, and must bring his

action within three years of the discovery of the

falsity of any material representation concerning
the land."
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We submit thai in this case the foregoing instruc-

tion should have been given. This appellee was an

experienced dealer in real estate, and was actively en

gaged shortly after buying his property here in sell-

ing il to others. Notwithstanding the possibility that

he may have been doing so in reliance upon his belief

in the truth of the statements made to him in its pur-

chase, there was certainly open to this jury under the

foregoing evidence the right to believe and to eon-

elude that he in fact did know what he was thus

presumptively held to have known, that is, the true

value of his property, and so believing, it would have

been proper for the jury to apply the rules stated in

the instruction that if he did know that the representa-

tions in respect of value were false, then he was pre-

sumed to have knowledge of the truth or falsity of the

representations touching quality of his land. The

matter was entirely omitted from the charge of the

Court, and the refusal to give the requested instruc-

tion was error.

The exception thereto was duly made by appellant,

(Transcript, page 171.)

VIII.

THE COURT ERRED IN REFUSING TO GIVE APPELLANT'S
PROPOSED INSTRUCTION NO. 4, CONCERNING THE DIF-

FERENCE BETWEEN REPRESENTATIONS OF FACT AND
MATTERS OF OPINION.

The Court was requested by appellant to instruct

the jury as follows:

"You are instructed that a representation

which merely amounts to a statement of opinion,
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judgment, probability or expectation, or is vague
and indefinite in its terms, or is merely a loose,

conjectural or exaggerated .statement, camx>1 be

made the basis of an action for deceit, although
it may not be true, for a party is not justified

in placing reliance upon such statement or repre-

sentation." (Transcript, page 45.)

Under the circumstances of this case, we submit the

foregoing instruction should have been given. This

man had made an inspection of the lands, and, par-

ticularly with regard to the representation of value,

there was nothing concealed or that could have been

concealed concerning its truth or falsity. He was in

the very place where he could have obtained informa-

tion about it, and since he came here for that pur-

pose, in spite of his testimony that he did not inquire,

it was a fair inference from the fact of his having

come here, that his testimony upon that point was

false. It is rare that statements of value are, legally

speaking, representations of fact. As we have hereto-

fore shown, by authorities quoted from, it is only

where one person possesses superior opportunity for

investigation and knowledge that such a statement

can ever amount to more than a statement of an opin-

ion. The rule that such statements are matters of

opinion was fairly applicable here, and the Court did

not touch upon the matter in its instructions.
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IX.

THE COURT ERRED IN REFUSING TO INSTRUCT THE JURY
CONCERNING THE EFFECT OF APPELLEE'S HAVING
BEEN ABLE BY REASONABLE DILIGENCE TO DISCOVER
THE ALLEGED FALSITY OF THE REPRESENTATIONS AS
TO VALUE, AS REQUESTED IN APPELLANT'S PROPOSED
INSTRUCTION NO. 5.

The (\mri was requested to Lnstrucl the jury as

follows:

"You are instructed thai if the plaintiff dis-

covered, or by the exercise of reasonable diligence

could have discovered, the falsity of representa-

tions as to value of the land he bought more than

three years before he commenced his action, then

your verdict must be for the defendant." (Tran-

script, page 4(5.)

Appellant was clearly entitled to the giving of this

instruction. As we have heretofore said, it is incom-

prehensible that under the circumstances this matter

of value should not have been inquired of by appellee

during the years extending between the date of his

purchase and a date three years before the beginning

of his suit. During all that period the information

was readily available.

Furthermore, appellee was dealing in these lands.

The conclusion is well-nigh irresistible that he did then

discover all that he has ever known about their value.

Certainly reasonable diligence, even the slightest in-

quiry, would have disclosed these matters to him, and

if he knew the falsity of that representation he knew

the falsity of the most important statement made to

him, for the measure of the falsity of that statement

was the measure of his damage.
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His own expert on value, Mr. Kerr, testified that

even had his land been fruit land, it would only have

been worth $125 to $150 an acre (Transcript, page 73),

whereas, according to the same witnesses' testimony

and the allegations of appellee's pleadings, the actual

value differed from the represented value and the

price paid by a much greater margin.

If, then, the jury concluded that he did discover

this matter of value misrepresentation, they should

have been told its effect upon his cause of action, and

the consequent duty upon him to make prompt and

thorough investigation as to the remaining representa-

tions. Little attention was paid to this value repre-

sentation by the Court in its charge, much emphasis

placed upon the representations as to quality of soil,

and, particularly the assumed difficulty attending its

discoveiy. But here was something which lay open and

patent before the eyes of appellee, a matter in which

he certainly must have been vitally interested, and

can be reasonably held by that interest to have been

driven to inquire. The instruction should have been

given. The refusal was duly excepted to. (Tran-

script, page 170.)

We ask that the judgment be reversed.

Respectfully submitted,

Butler, Van Dyke & Desmond,

Edward P. Kelly,

Attorneys for Appellant.
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:
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In the Northern Division of the United States Dis-

trict Court, for the Northern District of Cali-

fornia.

No. . Dept. .

FRANK L. HAYES,
Plaintiff,

vs.

SACRAMENTO SUBURBAN FRUIT AND
LAND COMPANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiff complaining alleges:

I.

That the defendant is now and at all times herein

mentioned has been a corporation duly organized

and existing under the laws of the State of Minne-
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sota, and is now and at all times herein mentioned

has been doing business in the State of California,

having its principZe place of business in the City

of Sacramento, Count}' of Sacramento, State of

California.

II.

That plaintiff is a citizen and resident of the

State of California; that defendant is a resident of

the State of Minnesota, and the matter in contro-

versy, exclusive of interest and costs, exceeds the

sum of $3,000.00.

III.

That on and prior to the 30th day of June, 1926,

plaintiff was residing in the City of Omaha, State

of Nebraska, and was wholly unfamiliar with Cali-

fornia farm and fruit lands, and/or of the nature,

quality, and/or value thereof, and in all the deal-

ings and each thereof hereinafter referred to, plain-

tiff was compelled to and did rely entirely upon the

statements and representations of defendant with

respect thereto. [1*]

IV.

That defendant well knew that plaintiff was un-

familiar with each of the matters and things con-

tained in the representations hereinafter set forth;

that said representations and statements and each

of them were made by defendant with intent on the

part of defendant to cheat and defraud plaintiff and

to induce plaintiff to enter into the contract herein-

after referred to ; that defendant falsely and fraudu-

*Page-number appearing at the foot of page of original certified

Transcript of Kecord.
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lently stated and represented to plaintiff that all of

the land in the county of Sacramento, State of Cali-

fornia, then being- sold by defendant was, and par-

ticularly that all of that certain land hereinafter

described, and which was sold to plaintiff as here-

inafter set forth, of the fair and reasonable

value of $400.00 for each acre thereof, and that the

hereinafter mentioned parcel of land sold to plain-

tiff was of the fair and reasonable value of $5,056.-

00; that all of the land thereof was rich and fer-

tile and was capable of producing all sorts of farm

crops and produce ; that all of said land was entirely

free from all conditions and things injurious or

harmful to the growth of fruit-trees; that all of

said land was perfectly adapted to the raising of all

kinds of deciduous fruits in commercial quantities;

that all of said land was capable of producing large

crops of any kind of deciduous fruits planted

thereon, and that said crops were of the finest qual-

ity ; that said land was of the same quality of other

land in the State of California and of other land

in the vicinity of said land which has proven to be

rich and productive and capable of producing

large and profitable crops of all kinds of farm

produce and particularly of large and profitable

crops of deciduous fruits.

V.

That on the 29th day of June, 1926, and for a

long time previous thereto, plaintiff was the owner

of certain real property situated in the City of

Omaha, State of Nebraska, particularly described as

[2] follows, to wit:
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North 381/2 feet of the East 107.5 feet of

Lot 34 Elliston Park Place Addition.

That said real property hereinabove described

was of the fair and reasonable value of $6,800.00,

subject however, to a mortgage securing the sum of

$4,136.39.

VI.

That plaintiff relied upon said representations

and each of them and believed them to be true, and

solely by reason of plaintiff's reliance thereon,

plaintiff, on or about the 29th day of June, 1926,

entered into a contract with defendant whereby

plaintiff agreed to purchase of defendant at a price

of $5,056.00, 12.65 acres of said land in the county

of Sacramento, State of California, described as

follows

:

Lot Seventy-eight (78) Rio Linda Subdivi-

sion Number Six as per the official map thereof

filed in the office of the County Recorder of

The County of Sacramento, State of California

;

located in Sec. 34-35-H. of Rancho Del Paso.

That as a part payment thereon plaintiff conveyed

to defendant said real property theretofore owned

by plaintiff and situated in the city of Omaha, State

of Nebraska, hereinabove described and mentioned,

at the agreed valuation of $6,800.00, subject, how-

ever, to said mortgage in the sum of $4,136.39, and

defendant agreed to and did accept conveyance

thereof as part payment on said contract in the

sum of $2,663.61; that thereafter plaintiff paid to

defendant the further sum of $1,611.69, in cash, or

thereabouts for and on account of said contract.
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VII.

That plaintiff well and faithfully did and per-

formed all the covenants and conditions of said eou

tract on his part to be performed and is ready, will-

ing and able to perform all additional terms, cove-

nants and conditions thereof. [3]

VIII.

That said representations were, and each of them

was, at the time of making* thereof, false and untrue

and were known to defendant to be false and untrue.

That it was not then, there or at all true that any

of said real property in Sacramento County, State

of California, then being sold by defendant was of

the fair or reasonable value of in excess of $25.00

per acre and/or that any of said land was fertile

or would produce any crops in commercial quanti-

ties and/or was at all adapted to the growing of

fruit-trees and/or was capable of producing any

merchantable fruits and/or that any of said land

was at all similar in quality to said other land so

represented to plaintiff to be similar thereto. That

on the contrary said land was and is poor and un-

fertile, and was and is underlaid with hard-pan

and clay, and a considerable portion thereof is sub-

ject to and does periodically become inundated with

water from a creek or slew adjacent thereto; that

by reason thereof said land was not and is not

adapted to the growing of fruit-trees of any kind

or of any farm crops and produce of any kind

thereon in commercial or paying quantities.

IX.

That plaintiff believed said representations of
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defendant to be true and relied thereon and made

no other investigations thereof, save a casual in-

spection made under the guidance and direction of

defendant, at which time and during the course of

which no circumstance came to the attention of

plaintiff which did or should have put plaintiff

upon notice of the untruth of said representations.

X.

That by reason of the false and fraudulent rep-

resentations of defendant made to plaintiff as

aforesaid, and by reason of plaintiff entering into

said contract with defendant [4] in reliance

thereon as aforesaid, plaintiff has been damaged in

the sum of $8,490.00.

X.

That said acts of defendant, and each of them,

and defendant's whole course of conduct was un-

lawful, malicious, fraudulent, and oppressive and

a reasonable sum to be allowed plaintiff as punative

and exemplary damages therefor is the sum of

$2,500.00.

And as a second and separate cause of action

plaintiff complains and alleges:

I.

That the defendant is now and at all times herein

mentioned has been a corporation duly organized

and existing under the laws of the State of Minne-

sota (and is now and at all times herein mentioned

has been doing business in the State of California,

having its principle place of business in the city
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of Sacramento, county of Sacramento, State of

Califoniia.)

II.

That plaintiff is a citizen and resident of the

State of California; that defendant is a resident

of the State of Minnesota, and the matter in con-

troversy, exclusive of interest and costs, exceeds

the sum of $3,000.00.

III.

That on and prior to the 3d day of March, 1927,

plaintiff was residing in the city of Omaha, State

of Nebraska, and was wholly unfamiliar with Cali-

fornia farm and fruit lands, and/or of the nature,

quality and/or value thereof, and in all the deal-

ings and each thereof hereinafter referred to, plain-

tiff was compelled to and did rely entirely upon

the statements and representations of defendant

with respect thereto. [5]

IV.

That defendant well knew that plaintiff was un-

familiar with each of the matters and things con-

tained in the representations hereinafter set forth;

that said representations and statements and each

of them were made by defendant with intent on the

part of defendant to cheat and defraud plaintiff

and to induce plaintiff to enter into the contract

hereinafter referred to; that defendant falsely and

fraudulently stated and represented to plaintiff

that all of the land in the County of Sacramento,

State of California, then being sold by defendant,

was and particularly that all of that certain land

hereinafter described, and which was sold to plain-
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tiff as hereinafter set forth, was of the fair and

reasonable value of $400.00 for each acre thereof,

and that the hereinafter mentioned parcel of land

sold to plaintiff was of the fair and reasonable

value of $4,000.00; that all of the land thereof was

rich and fertile and was capable of producing all

sorts of farm crops and produce; that all of said

land was entirely free from all conditions and

things injurious or harmful to the growth of

fruit-trees; that all of said land was perfectly

adapted to the raising of all kinds of deciduous

fruits in commercial quantities; that all of said

land was capable of producing large crops of any

kind of deciduous fruits planted thereon, and that

said crops were of the finest quality ; that said land

was of the same quality of other land in the State

of California and of other land in the vicinity

of said land which has proven to be rich and

productive and capable of producing large and

profitable crops of all kinds of farm produce and

particularly of large and profitable crops of decidu-

ous fruits.

V.

That on the 3d day of March, 1927, and for a

long time previous thereto, plaintiff was the owner

of certain real property [6] situated in the city

of Omaha, State of Nebraska, particularly described

as follows, to wit:

Lot 26 Victor Place, on addition to the

City of Omaha, Nebr., known as 1620 Victor

Ave., Omaha, Nebr.
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That said real property hereinabove described

was of the fair and reasonable value of $5,800.00,

subject, however, to a mortgage securing the sum

of $3,000.00.

VI.

That plaintiff relied upon said representations

and each of them and believed them to be true, and

solely by reason of plaintiff's reliance thereof,

plaintiff, on or about the 3d day of March, 1927,

entered into a contract with defendant whereby

plaintiff agreed to purchase of defendant at a price

of $4,000.00, 10 acres of said land in the county of

Sacramento, State of California, described as fol-

lows :

Lot Eighty-three (83) in Rio Linda Subdi-

vision No. 6, as per the official map thereof

filed in the office of the Recorder of the County

of Sacramento, State of California.

That as a part payment thereon plaintiff con-

veyed to defendant said real property theretofore

owned by plaintiff and situated in the city of

Omaha, State of Nebraska, hereinabove described

and mentioned, at the agreed valuation of $5,800,

subject, however, to said mortgage in the sum of

$3,000.00, and defendant agreed to and did accept

conveyance thereof as part payment on said con-

tract in the sum of $2,800.00; that thereafter plain-

tiff paid to defendant the further sum of $527.20,

in cash, or thereabouts for and on account of said

contract.

VII.

That plaintiff well and faithfully did and per-
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formed all of the covenants and conditions of said

contract on [7] his part to be performed and is

ready, willing and able to perform all additional

terms, covenants, and additions thereof.

VIII.

That said representations were, and each of them

was, at the time of making thereof, false and un-

true and were known to defendant to be false and

untrue. That it was not then, there or at all true

that any of said real property in Sacramento

County, State of California, then being sold by

defendant was of the fair or reasonable value of in

excess of $25.00 per acre, and/or that any of said

land was fertile or would produce any crops in

commercial quantities and/or was at all adapted

to the growing of fruits, trees and/or was capable

of producing any merchantable fruits and/or that

any of said land was at all similar in quality to

said other land so represented to plaintiff to be

similar thereto. That on the contrary said land

was and is poor and unfertile, and was and is un-

derlaid with hard-pan and clay; that by reason

thereof said land was not and is not adapted to the

growing of fruit-trees of any kind or of any farm

crops and produce of any kind thereon in commer-

cial or paying quantities.

IX.

That plaintiff believed said representations of

defendant to be true and relied thereon and made

no other investigations thereof, save a casual in-

spection made under the guidance and direction of

defendant, at which time and during the course of
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which no circumstances came to the attention of

plaintiff which did or should have put plaintiff

upon notice of the untruth of said representations.

X.

That by reason of the false and fraudulent rep-

resentations of defendant made to plaintiff as afore-

said, and by reason of plaintiff entering into said

contract with defendant, [8] in reliance thereon

as aforesaid, plaintiff has been damaged in the sum

of $3,750.00.

XI.

That said acts of defendant, and each of them,

and defendant's whole course of conduct was un-

lawful, malicious, fraudulent, and oppressive and

a reasonable sum to be allowed plaintiff as punative

and exemplary damages is the sum of $2,500.00.

WHEREFORE, plaintiff prays judgment for

$17,240.00, with interest at the rate of 7% per an-

num upon the following portions of said principal

amount from and after the following dates:

On $2,357.61 from and after June 29, 1926,

On $1,175.50 from and after Mar. 25, 1927,

On $ 833.55 from and after Nov. 17, 1927,

On $2,556.00 from March 3d, 1927,

—and for plaintiff's costs of suit and for such other

and further relief as to the Court shall seem meet

and proper.

Dated: March 14, 1928.

MARTIN I. WELSH,
Attorney for Plaintiff. [9]
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State of California,

County of Sacramento,—ss.

Frank L. Hayes, being duly sworn, on oath de-

poses and says he is the plaintiff in the within en-

titled proceeding and that he has read the foregoing

and annexed complaint and knows the contents

theerof, and that the same is true of his own knowl-

edge, except as to such matters as are therein stated

upon his information or belief, and as to such mat-

ters he believes it to be true.

FRANK L. HAYES.

Subscribed and sworn to before me this 14 day

of March, 1928.

[Seal] JOSEPH L. KNOWLES,
Notary Public in and for the County of Sacramento,

State of California.

[Endorsed] : Filed Mar. 14, 1928. [10]

[Title of Court and Cause.]

DEMURRER TO COMPLAINT.

Now comes defendant, Sacramento Suburban

Fruit Lands Company, a corporation, sued herein

as Sacramento Suburban Fruit and Land Company,

a corporation, and demurs to the complaint of plain-

tiff on file herein, and for grounds of demurrer

alleges as follows:

I.

That said complaint does not state facts sufficient

to constitute a cause of action.
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II.

That said complaint is uncertain in this, that it

cannot be ascertained therefrom why, or for what

reasons plaintiff was compelled to, or did, rely upon

the statements and representations of defendant,

alleged to have been made in respect to the lands

alleged to have been purchased by the plaintiff-,

what is meant by the terms, "rich and fertile," and

"capable of producing all sorts of farm crops and

produce"; why, or for what reasons said lands de-

scribed in plaintiff's complaint are not rich or

fertile, or capable of producing crops and produce;

what conditions or things of, or in, said lands, are

injurious or harmful, to the growth of fruit-trees;

why, or for what reasons said lands are not adapted

for the raising of deciduous fruits; what is meant

by the term "commercial quantities"; [11] what

other lands are referred to in plaintiff's allegation

that the land he purchased was represented to be of

the same quality of other land in the State of Cali-

fornia, and of other land in the vicinity of said

land.

III.

That said complaint is ambiguous and unintel-

ligible for each of the reasons hereinabove given

for its being uncertain.

Further demurring to said complaint, and more

specifically demurring to the first cause of action

therein contained, for grounds of demurrer, defend-

ant alleges as follows:

I.

That the first cause of action contained in said
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complaint does not state facts sufficient to consti-

tute a cause of action.

II.

That said first cause of action in said complaint

contained is uncertain in this, that it cannot be

ascertained therefrom why, or for what reasons

plaintiff was compelled to, or did, rely upon the

statements and representations of defendant, al-

leged to have been made in respect to the lands

alleged to have been purchased by the plaintiff;

what is meant by the terms, "rich and fertile," and,

"capable of producing all sorts of farm crops and

produce"; why, or for what reasons said lands

described in plaintiff's complaint are not rich or

fertile, or capable of producing crops and produce;

what conditions or things of, or in, said lands, are

injurious or harmful, to the growth of fruit-trees;

why, or for what reasons said lands are not adapted

for the raising of deciduous fruits; what is meant

by the term, "commercial quantities"; what other

lands are referred to in plaintiff's allegation that

the land he purchased was represented to be of the

same quality of other land in the State of Califor-

nia, and of other land in the vicinity of said land.

[12]

III.

That said first cause of action in said complaint

contained is ambiguous and unintelligible for each

of the reasons hereinabove given for its being un-

certain.

Further demurring to said complaint, and more

specifically demurring to the second cause of action
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therein contained, for grounds of demurrer, defend-

ant alleges as follows:

I.

That the second cause of action contained in said

complaint does not state facts sufficient to consti-

tute a cause of action.

II.

That said second cause of action in said com-

plaint contained is uncertain in this, that it cannot

be ascertained therefrom why, or for what reasons

plaintiff was compelled to, or did, rely upon the

statements and representations of defendant, al-

leged to have been made in respect to the lands

alleged to have been purchased by the plaintiff;

what is meant by the terms, "rich and fertile,"

and, "capable of producing all sorts of farm crops

and produce"; why, or for what reasons said lands

described in plaintiff's complaint are not rich or

fertile, or capable of producing crops and produce

;

what conditions or things of, or in, said lands are

injurious or harmful, to the growth of fruit-trees;

why, or for what reasons said lands are not adapted

for the raising of deciduous fruits; what is meant

by the term, "commercial quantities"; what other

lands are referred to in plaintiff's allegation that

the land he purchased was represented to be of the

same quality of other land in the State of Califor-

nia, and of other land in the vicinity of said land.

III.

That said second cause of action in said com-

plaint contained is ambiguous and unintelligible
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for each of the reasons hereinabove given for its

being uncertain. [13]

WHEREFORE, defendant prays that plaintiff

take nothing by his action herein, and that it be

hence dismissed with its costs of suit herein in-

curred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant.

Service hereof is hereby admitted and receipt of

copy acknowledged this 31st day of March, 1928.

MARTIN I. WELSH,
Attorney for Plaintiff.

[Endorsed] : Filed Mar. 31, 1928. [14]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Mon-

day, the 9th day of April, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable FRANK H.

KERRIGAN, District Judge.

[Title of Cause.]

MINUTES OF COURT—APRIL 9, 1928—OR-
DER OVERRULING DEMURRER.

The demurrer to complaint came on regularly

this day for hearing, and by consent of the attor-

neys, ORDERED demurrer be overruled, with 20

days to answer. [15]
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[Title of Court and Cause.]

ANSWER.

Now comes defendant above named, and answer-

ing plaintiff's complaint on file herein, admits, de-

mies and alleges as follows, to wit:

I.

Admits the allegations contained in Paragraphs

I and II of the first cause of action in plaintiff's

complaint.

II.

Admits that on and prior to the 30th day of June,

1926, plaintiff was residing in the city of Omaha,

State of Nebraska.

III.

Admits that on the 29th day of June, 1926, plain-

tiff was the owner of the real property situated in

Omaha, Nebraska, described in Paragraph V of

the first cause of action in plaintiff's complaint, and

that said property was subject to a mortgage in

the sum of $4,136.39.

IV.

Admits that on the 29th day of June, 1926, plain-

tiff entered into a contract with defendant whereby

plaintiff agreed to purchase of defendant, at a price

of $5,056.00, the real property described in Para-

graph VI of the first cause of action in plaintiff's

[16] complaint, and that as a part payment

thereon, plaintiff conveyed to defendant the real

property described in Paragraph V of the first

cause of action in plaintiff's complaint, subject to
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a mortgage in the sum of $4,136.39, which convey-

ance defendant accepted as a payment on said con-

tract in the sum of $2,663.61, and that thereafter,

plaintiff paid to defendant the further sum of

$1,161.69 on account of the purchase price under

said contract.

V.

Admits the allegations of Paragraph VII of the

first cause of action in plaintiff's complaint.

VI.

Defendant denies each and all of the allegations

of the first cause of action in plaintiff's complaint

contained, not hereinabove denied for want of in-

formation or belief, or not hereinabove expressly

admitted.

Answering the second and separate cause of ac-

tion in plaintiff's complaint, defendant admits, de-

nies and alleges as follows:

I.

Admits the allegations of Paragraphs I and II

of said second cause of action in plaintiff's com-

plaint contained.

II.

Admits that on and prior to the 3d day of March,

1927, plaintiff resided in the city of Omaha, State

of Nebraska.

III.

Admits that on the 3d of March, 1927, plaintiff

was the owner of the real property in Omaha,

Nebraska, described in Paragraph V of the second

cause of action in plaintiff's complaint, and that
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said properly was subject to a mortgage indebted-

ness of $3,000.00. [17]

IV.

Admits that on the 3d day of March, 1927, plain-

tiff entered into a contract with defendant whereby

lie agreed to purchase of defendant, for the sum of

$4,000.00, the real property described in Paragraph

VI of the second cause of action of his complaint,

and as a part payment thereon, conveyed to defend-

ant the real property owned by him as above ad-

mitted, subject to said mortgage indebtedness,

which conveyance defendant accepted as part pay-

ment on the contract of purchase in the sum of

$2,800.00; admits that thereafter, plaintiff paid to

defendant the sum of $527.20, on account of said

contract.

V.

Admits the allegations of Paragraph VII of the

second cause of action in plaintiff's complaint.

VI.

Defendant denies each and all of the allegations

of the second cause of action in plaintiff's com-

plaint, contained, not hereinabove denied for want

of information or belief, or not hereinabove ex-

pressly admitted.

WHEREFORE, defendant prays that plaintiff

take nothing by his said action, and that defendant

have and recover of and from the said plaintiff, its

costs of suit herein incurred.

BUTLER, VAN DYKE & DESMOND,
Attorneys for Defendant. [18]



20 Sacramento Suburban Fruit Lands Co.

State of California,

County of Sacramento,—ss.

L. B. Schei, being duly sworn, deposes and says:

That he is an officer, to wit, the resident secre-

tary of Sacramento Suburban Fruit Lands Com-

pany, a corporation, the defendant in the within-

entitled action; that he makes this affidavit for and

on behalf of said corporation defendant; that he

has read the foregoing and annexed answer and

knows the contents thereof, and that the same is

true of his own knowledge, except as to such mat-

ters as are therein stated upon information or be-

lief, and as to such matters he believes it to be true.

L. B. SCHEI.

Subscribed and sworn to before me this 9th day

of May, 1928.

[Seal] A. E. WEST,
Notary Public in and for the County of Sacra-

mento, State of California.

Service hereof is hereby admitted and receipt of

copy acknowledged this 10th day of May, 1928.

RALPH H. LEWIS,
GEO. E. McCUTCHEN,

Attorneys for Pltf.

[Endorsed] : Filed May 10, 1928. [19]

At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Satur-
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day, the 13th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District

of Montana, designated to hold and holding this

court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 13, 1928—

TRIAL.

This case came on regularly this day for trial.

Martin Welch and Anson H. Morgan, Esqrs., ap-

pearing as attorneys for the plaintiff and J. W. S.

Butler and E. P. Kelly, Esqrs., appearing as at-

torneys for the defendant. Mr. Welch moved the

Court for permission to amend the caption of the

complaint in this case so as to read Sacramento

Suburban Fruit Lands Company, a corporation, in-

stead of Sacramento Suburban Fruit and Land

Company, a corporation, as heretofore entitled to

which Mr. Butler consented consented and the

Court ORDERED granted. Thereupon the follow-

ing named persons, viz.

:

August Rodegerdts, Harry Bay,

C. W. Robinson. Frank Spitzer,

William Lovell, Samuel E. Mack,

Wallace Gormley, J. C. Cooper, and

Myrl Livingston, John W. Daroux,

Jacob Gruhler,

twelve good and lawful jurors, were, after being

duly examined upon their oaths, sworn to try the
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issues joined herein. Counsel for both sides made

their opening statements to the Court and jury.

Frank L. Hayes, Herbert C. Davis, Howard D.

Kerr, Charles T. Tipper, Adolph Stern, John V.

Krai and Frank Zdarsky were sworn and testified

on behalf of the plaintiff and the plaintiff intro-

duced in evidence [20] and filed his exhibits

marked Nos. 1, 2, 7, 8 and 9, and the plaintiff rested.

John Posehn, Hubert Walter, Lambert Hagel, H. F.

Bremer, W. R. Gibson, F. E. Unsworth, Louie

Terkelson, James Geddes, Arthur Morley, F. E.

Twining and Oscar H. Braughlar were sworn and

testified on behalf of the defendant, and the defend-

ant introduced in evidence and filed its exhibits

marked Nos. 3, 4, 5, 6, 10, 11, 12, 13, 14, 15 and 16

and the defendant rested. Frank L. Hayes was

recalled in rebuttal and testified on behalf of the

plaintiff, and Ida Perra was sworn and testified

on behalf of the plaintiff in rebuttal and the plain-

tiff again rested. Defendant thereupon made and

filed a motion for a directed verdict, which mo-

tion was ORDERED denied. After argument by

the counsel and the instructions of the Court to

the jury, the jury at 4:50 o'clock P. M. retired

to deliberate upon their verdict. ORDERED that

the jury be committed to the custody of the U. S.

Marshal until such time as they shall have agreed

upon a verdict. The verdict shall be signed by

the foreman and sealed in an envelope and kept

in the custody of the foreman, and the jury shall

report its verdict to the Court on Monday, October

15th, 1928, at ten o'clock A. M. [21]
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At a stated term of the Northern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City of Sacramento, on Monday,

the 15th day of October, in the year of our

Lord one thousand nine hundred and twenty-

eight. Present: The Honorable GEORGE M.

BOURQUIN, District Judge for the District

of Montana, designated to hold and holding

this court.

[Title of Cause.]

MINUTES OF COURT—OCTOBER 15, 1928—

TRIAL (RESUMED).

The parties hereto and the jury impaneled herein

being present as heretofore the trial was thereupon

resumed. The juiy was thereupon asked if they

had agreed upon a verdict and through their fore-

man answered in the affirmative, and thereupon

presented a sealed verdict, which was opened in

the presence of the jury and read and which ver-

dict was ORDERED recorded as follows, viz.:

"We, the jury, find in favor of the plaintiff

and against the defendant and assess the plain-

tiff's damages at $3,000.00.

Dated: October 13th, 1928.

A. J. DRYNAN,
Foreman."

and the jury being asked if said verdict is their

verdict, each juror replied that it is. ORDERED
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judgment be entered herein in accordance with said

verdict and for costs. FURTHER ORDERED
that Juror Samuel E. Mack be excused until Tues-

day, November 13th, 1928, at ten o'clock A. M., and

that the eleven other jurors in attendance this day

be excused from further attendance upon this court.

[22]

[Title of Court and Cause.]

VERDICT.

We, the jury, find in favor of the plaintiff and

against the defendant and assess the plaintiff's

damages at $3,000.00.

A. J. DRYNAN,
Foreman.

Dated: October 13th, 1928.

[Endorsed]: Filed at 10 o'clock A. M., October

15, 1928. [23]

In the Northern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 485—LAW.

FRANK L. HAYES,
Plaintiff,

vs.

SACRAMENTO SUBURBAN FRUIT LANDS
CO., a Corporation,

Defendant.
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JUDGMENT.

This cause having come on regularly for trial on

the 13th day of October, 1928, being a day in the

October, 1928, Term of said Northern Division of

said court, before the Court and a jury of twelve

men duly impaneled and sworn to try the issues

joined herein, Martin Welch and Anson H. Mor-

gan, Esqrs., appearing as attorneys for the plain-

tiff, and J. W. S. Butler and E. P. Kelly, Esqrs.,

appearing as attorneys for the defendant; and the

trial having been proceeded with on the 13th and

15th days of October, 1928, in said term and evi-

dence, oral and documentary, upon behalf of the

respective parties having been introduced and

closed and the cause after arguments of the attor-

neys and the instructions of the Court having been

submitted to the jury, the jury having subsequently

rendered the following verdict, which was OR-
DERED recorded, to wit:

"We, the jury, find in favor of the plaintiff

and against the defendant and assess the plain-

tiff's damages at $3,000.00.

Dated: October 13th, 1928.

A. J. DRYNAN,
Foreman."

and the Court having ORDERED that judgment be

entered in accordance with said verdict:

WHEREFORE, by virtue of the law and by rea-

son of the premises aforesaid,— [24]
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IT IS ORDERED AND ADJUDGED that the

plaintiff, Frank L. Hayes, do have and recover of

and from the defendant, Sacramento Suburban

Emit Lands Company, a corporation, the sum of

Three Thousand ($3,000.00) Dollars, and for costs

taxed at $22.50.

Judgment entered this 15th day of October, 1928.

WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [25]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable GEORGE M. BOURQUIN,
Judge of the District Court of the United

States, for the Northern District of California

:

Now comes the defendant, Sacramento Suburban

Fruit Lands Company, a corporation, by its at-

torneys, and respectfully shows:

That the defendant, feeling aggrieved by the ver-

dict and judgment thereon in said cause rendered

on the 15th day of October, 1928, in favor of plain-

tiff and against defendant, for the sum of Three

Thousand ($3,000.00) Dollars, damages, with costs

amounting to Twenty-two and 50/100 ($22.50) Dol-

lars, hereby petitions the Court for an order al-

lowing the defendant to appeal to the United States

Circuit Court of Appeals for the Ninth Circuit,

for the reasons set forth in the assignment of errors
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filed herewith, and thai a citation be issued as pro-

Aided by law, and thai a transcript of the record

upon which said judgmenl was based be sent to the

Honorable United States Circuit Court of Appeals

for the Ninth Circuit, and that all further pro-

ceedings in this court be suspended and stayed until

the determination of the appeal, and that an order

be made fixing the amount of surety which said

defendant shall give upon this appeal.

Dated: November 24th, 1928.

J. W. S. BUTLER,
EDWARD P. KELLY,

Attorneys for Defendant. [26]

Service hereof is hereby admitted and receipt of

copy acknowledged this 24th day of November, 1928.

MARTIN I. WELSH,
A. H. MORGAN,
Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 24, 1928. [27]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes Sacramento Suburban Fruit Lands

Company, a corporation, the defendant in the above-

entitled cause, and makes and files the following-

assignment of errors, upon which it will rely in its

prosecution of the appeal from the verdict and the

judgment thereon, herein made and entered on the
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15th day of October, 1928, in favor of the plaintiff,

and against this defendant:

I.

The Court erred in overruling the defendant's

demurrer to the complaint filed in the above-en-

titled cause.

II.

The Court erred in refusing to grant defendant's

motion for an instructed verdict, as follows

:

"Mr. BUTLER.—I would like to make a motion

for an instructed verdict upon the following

grounds

:

(1) That the evidence is insufficient to show

[28] that defendant deceived and defraud plain-

tiff in the making of the contract referred to in

plaintiff's complaint for the purchase by plaintiff

from defendant of the tracts of land referred to, or

either of said tracts.

(2) That the evidence is insufficient to show that

the defendant misrepresented the quality or the

character of the land purchased by plaintiff from

defendant, or the value thereof.

(3) That the evidence is insufficient to show that

plaintiff has been damaged by any act on the part of

the defendant.

(4) And, further, upon the ground of the

previous inspection by the plaintiff and the op-

portunity to discover the conditions.

The COURT.—The case is based on alleged false

representations that the land was well adapted to

commercial orcharding. Of course, the testimony
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will have to show that. Our own common sense

indicates that it is not an easy matter for a man to

go out and look at the ground and see these things.

It might require experts to tell it. We have had

experts here and even the experts differ about it.

The Court is of the opinion that the evidence is

sufficient, if the jury accept it and render a verdict

for plaintiff, to sustain it. Therefore, the motion

will be denied.

Mr. BUTLER.—Exception."

III.

The Court erred in instructing the jury as to the

representations alleged to have been made by de-

fendant as follows: [29]

"Coming now to what is necessary to appear in

this case before the plaintiff is entitled to a ver-

dict: First, he must prove to you that the repre-

sentation was made to him by the defendant through

its agent. Of course, the defendant corporation

can speak only by agents ; it has no body or soul of

its own, no mouth to speak; all corporations speak

through their agents. Its agent is not only the

man who spoke for it, but it is the advertisements,

the literature it puts out, for, indeed, that litera-

ture is prepared by some of its agents. That is the

way a corporation speaks. The complaint says that

the representation was made to the plaintiff, both

by these written books and by the agents of the de-

fendant with whom he dealt. He testified he first fell

in with Newlands, down in Omaha, and that New-

lands said he had seen all this land, and that it was
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very rich and fertile, and highly productive land, he

knew the soil, and the products, and he would show

him the literature if he would come to the office. He
went to the office. He met Newlands and Gibson

there, and they both told him that this land in Rio

Linda was well adapted to the successful growth

of deciduous fruits commercially. The plaintiff

also said he read these two books, and that therein

he finds those statements. They are in the yellow

book, Gentlemen of the Jury, there is no question

about that, at all; there is no reasonable interpre-

tation of this book other than that it represents

that the lands in Rio Linda are well adapted to

successful orcharding commercially. And, as a

matter of fact, the defendant's counsel, in the final

argument, says they stand on the book. Well, they

must stand on it, Gentlemen, because it is their

book, and the green book also, and that they [30]

maintain the truth of those representations. So

if the plaintiff saw this book, and he says he did, he

says they gave it to him in Omaha ; Gibson appears

on behalf of defendant and says that he has never

had that book. I did not understand that plain-

tiff said he got it from Gibson. Maybe Newlands

gave it to him. If he had that book and read it

before he made the first contract, it is wholly im-

material who it came from, because the defendant

gave it out as advertising to impress the person

into whomsoever 's hands it might fall. The repre-

sentation was there, and he has a right to count

upon it. He says, further, that one of the agents

said the same thing; in fact, he mentioned several
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of them as having said it. He says that Schei made

tli.it statement, Braughler made it, Newlands, and

Gibson, and McNaughton. Gibson and Braughler

have taken the stand and said they did not; the

others have not been brought to deny what the plain-

tiff has said in that regard. Yon may ask your-

selves the question, Why should not the agents have

made the representation when the company was issu-

ing its pamphlet to the same effect % If you are mer-

chants and you send out your advertising to bring

in customers, do you hesitate to repeat orally to

your customer what you represent in your advertis-

ing? That is one way by which you might arrive

at the determination whether the plaintiff is truth-

ful in that respect, or the two witnesses for the

defendant, who alone deny it, Gibson and Braugh-

ler. But, as I said to you, it is in the book, and

that is enough for the plaintiff's case, if he read

it before he entered into these bargains, and he says

that he did, and it is for you to say whether or

not he did." [31]

IV.

The Court erred in instructing the jury on the

question of the falsity of the representations alleged

to have been made by defendant to plaintiff.

V.

The Court erred in instructing the jury on the

question of defendant's knowledge of the falsity of

the alleged representations, as follows

:

"The next step is, did the defendant know that

that it was false? As I say, having found it false,



32 Sacramento Stiburban Fruit Lands Co.

if you do, then the next step for you to determine

is, did the defendant know it was false, or in reason

ought he to have known it, or did it make this as-

sertion positively, which is the equivalent of knowl-

edge in the eyes of the law. If it did not know it,

why shouldn't it have known it? It had handled

these lands and dealt with them for fourteen years

before it sold this land to the plaintiff. It had been

advertising them as fruit lands well adapted to or-

charding. Its own name indicates its purpose

—

Suburban Fruit Lands Company—not Suburban

Poultry Lands Company. It had its experts,—its

horticulturaZists and others, and why wouldn't it

know? It undoubtedly had access to chemists.

Shouldn't it have known if it did not know? Fur-

thermore, it makes this assertion positively, taking

the book for it, and taking the plaintiff's statements,

if you do, as to what the agents told him. When a

company or a man asserts positively that a thing is

adapted to this or to that, is proven to be adapted to

this or to that, he is bound to have the knowledge,

and the law will not hear him to deny it. It is to be

inferred that if it was false he knew it was false.

In legal contemplation, it is the equivalent." [32]

VI.

The Court erred in instructing the jury on the

question of defendant's intent to deceive the plain-

tiff, as follows:

"If you believe from the greater weight of the

evidence that the defendant knew it was false, or

should have known it, or made a positive assertion,
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thai infers knowledge, and then you proceed to the

next step, and that is, did the defendant make this

statement with the intent that the plaintiff should

believe it and rely on it, and enter into the bargain

to buy the land? Why did they put out advertising

but to have the prospect believe it and come in and

act on it and deal with them and buy? That is

common sense. Remember that the law is not much

more than common sense. Sometimes it is not as

good as common sense. You can act pretty well

on your common sense in dealing with these

problems. What did these agents make that state-

ment for I What was the book put out for, except

to have the statement believed? So no reasonable

person could come to any other conclusion, Gentle-

men, than that the defendant wanted the plaintiff

to believe those statements, and to act upon them

and buy the land. The defendant, speaking through

its agents, need not have in mind the gross idea,

we will cheat, defraud, and deceive the plaintiff.

No. All the intent necessary to impose liability

upon the defendant is that it put out this advertis-

ing with the intent that it would be believed, that

its agents made the statement with the intent that

they would be believed and relied upon by the plain-

tiff, and acted upon by him in entering into the

bargain." [33]

VII.

The Court erred in instructing the jury on the

question of plaintiff's reliance on the alleged repre-

sentations, as follows

:

11 So if you do find by the greater weight of the evi-
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dence that the defendant had this intent to influence

the plaintiff to buy the land, then you come to the

next step, and that is, did the plaintiff believe it,

and was he induced, in whole or in part, by rea-

son of that, to buy the land. In asking yourselves

that question, whether the greater weight of the evi-

dence in respect to it with the plaintiff, remember

where the bargains were made, down in Omaha is

where it started. He was a railroad brakeman.

He did not know anything about California, or

California fruit lands, or their values, or the method

of growing fruit, or acquainted with the fruit in-

dustry—taking his statement for it, and there is

nothing to the contrary, and that sounds reasonable.

He says he believed what he was told by the agents.

He says he believed the agents and he believed the

representations in the book. Ask yourself why

shouldn't he believe it in his condition? He was

dealing with experts; the defendant held itself out

as having expert knowledge. It advertised that it

had experts—horticulturists, and the like. Now,

it does not necessarily mean that you have to be a

college graduate in order to be an expert. One of

the witnesses testified here that he had not been

through college, but that he was a horticulturist,

a horticultural expert. It is not always necessary

to have a college degree to have expert knowledge.

The plaintiff visited the land before he made his

first bargain. Remember, again, what he was, his

ability, his occupation. He says he [34] was

taken out on the land by Braughler, first. I think

he did say that he was on the land a little while,
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two or three hours, and Braughler came around and

showed him two or three places, and took him some-

where else, up to Fair Oaks and elsewhere, and

showed him lands. Finally, Hie plaintiff went to

Oakland. According to his statement, he had not

seen any of these lands which he afterwards pur-

chased. He came back from Oakland and went out

two or three times with the same agent of the

defendant—Braughler, again, I think, or with some,

agent of the defendant, and he says that he was on

this first lot that he purchased. He bought two

lots. He was on the first one only, and he gave

it a casual looking over; he did not know anything

about soil, or California lands, or fruits, and be-

lieving what the defendant told him was true that is

all the investigation he made, and he did not dis-

cover that the representations were false, if you

find they were false. Then he went back to Omaha

and bought the first tract. He paid $4,000 for ten

acres. You will treat it, Gentlemen, as though he

has paid all the money. He has, in legal con-

templation, paid the land. He gave his note and

mortgage. Nobody knows where the note is. That

is not in issue here. It will be paid eventually,

that is to say, if you render a verdict for plaintiff

that wTill be an offset in the judgment, that is, pro-

viding the defendant has the note. So you treat the

case, in your consideration of it, just as if he paid

the full amount. The pleadings show he paid nearly

all of it. It was in June, 1926, he bought the

first ten acres. In March, 1927, he bought a second

piece for the same amount of money, ten acres, at
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$400 an acre. He says Gibson solicited him. It

does not make [35] any difference who solicited

him; that is not important. Do not be diverted by

little side issues in the case, except as they may affect

the credibility of a witness. It does not matter

whether the plaintiff hunted them up and bought the

land, or whether they hunted him up. The only ques-

tion is was he induced by buy by false representa-

tions to his damage 1

? Well, anyway, he bought the

other ten acres, and then he came out here."

VIII.

The Court erred in instructing the jury on the

question of damage, as follows:

'

' Then the next step would be, it must appear that

he was damaged. That, again, is an important

matter. If the land was actually worth $400 an

acre, no matter how many false representations were

made to plaintiff, he would have received as much in

value as he paid for it. There is no legal damage,

unless the land was worth at that time less than

what he paid for it. So you are to determine, then,

what is the value of the land. If you believe it was

worth $400 an acre, then, of course, the defendant is

entitled to your verdict. If you find it was worth

less than $400 an acre, then the plaintiff is entitled

to a verdict for the difference. You understand

that. If it was worth $100 an acre, he would be

entitled to a return of $300 an acre. If he gave that

much money for something he did not get, he should

have it back. The defendant is not entitled to keep

it. If it was worth $200 an acre, he would be en-
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titled to a return of $200 an acre. You will allow

him the difference between what you find the land to

have been worth when he bought it, as that is the

time of the test, and what he paid for it, which is

conceded to be $400 an acre." [36]

IX.

The Court erred in instructing the jury in rela-

tion to the absence of Harris, Wanzer, Holmes and

Fletcher, as witnesses. This portion of the charge

reads as follows:

"Mr. Morley testified to his efforts on nearby

land in Arcade. He tells you about other orchards,

Fletcher, Wamser, Harris, and Holmes, all nearby,

that they had heavy crops. In his opinion it would

grow successfully. These men that he mentioned,

he says, had commercial orchards. It would have

been more enlightening to you and of more value if

the defendant called these men and let them tell

you about their dealings with this land of theirs.

They could have given you figures. It would not be

the mere statement of somebody else that they

looked good, or they produced a heavy crop, or the

like. The defendant has not called them. You may

take Mr. Morley 's testimony in respect to it for

as much as you think it worth, and no more. There

is a rule of law that if a party produces weaker evi-

dence when stronger evidence is available to him,

the jury may take that into consideration in de-

termining how much weight you will give to the

weaker evidence. The men who own the orchards

and grow the orchards would be better able to give
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results than some passerby or some caretaker who

does not know the results through a series of years

of handling- the orchard. It is for you, however, to

determine the weight to be given to any particular

piece of evidence before you. '

'

To all of which defendant duly excepted.

WHEREFORE, defendant prays that said judg-

ment be reversed and held for naught, and that de-

fendant be restored to all which it has lost by rea-

son of said verdict and judgment.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND, and

EDWARD P. KELLY,
Attorneys for Defendant. [37]

Service hereof is hereby admitted and receipt of

copy acknowledged this 24th day of November, 1928.

MARTIN I. WELSH,
ANSON H. MORGAN,

Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 24, 1928. [38]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED : That on the 13th day

of October, 1928, the above-entitled cause came reg-

ularly on for trial before Hon. George M. Bourquin,

Judge of said District Court, and a jury impanelled

and sworn to try said cause and the issues presented
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by t he complaint of the plaintiff and the answer of

defendant, plaintiff appearing by his attorneys,

Martin I. Welsh and Anson H. Morgan, and the

defendant by its attorneys, J. W. S. Butler and

Edward T. Kelly; and thereupon the proceedings

taken, the evidence given, the objections made, the

rulings thereon and the exceptions thereto were as

follows

:

TESTIMONY OF FRANK L. HAYES, ON HIS
OWN BEHALF.

FRANK L. HAYES, plaintiff, as a witness on his

own behalf, testified:

I am a brakeman for the Southern Pacific, and

have been engaged in railroading for about eighteen

years. I was in that occupation in Nebraska from

1915 to 1926. I never had any experience in rais-

ing fruit in California. Prior to 1926 I was not

acquainted with the fruit industry of California.

At that time I knew nothing [39] about Califor-

nia lands.

In Omaha, Nebraska, I met Mr. Newlands, who

solicited me to purchase fruit lands in California.

Mr. Newlands was sales agent for the Payne In-

vestment Company in Omaha, representing the

Sacramento Suburban Fruit Lands Company of

Rio Linda, California. I had often met Mr. New-

lands, and one day I told him I was planning on

going to California for a vacation. He wanted to

know if I had noticed the Payne Investment Com-

pany's advertisement in the paper regarding Rio
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(Testimony of Frank L. Hayes.)

Linda fruit land for sale in California. I said I

had noticed them, and told him I was favorably

impressed. He said, ''Well, I have been out to

California. I went out there on a business trip,

and I have inspected the lands, and I am fully ac-

quainted with the character of the soils and the

production and the climate, etc., and while I was

out there I have taken some photographs of the

landscape—scenes on adjoining lands of the Rio

Linda Colony. We also have some literature, and

if you will come up to the office we will be glad to

show it to you."

This book is similar to the literature referred to.

I read it and believed what I read.

(The book was offered in evidence as Plaintiff's

Exhibit 1.)

I recognize this booklet. I read it and believed

what was in it.

(The booklet was offered in evidence as Plain-

tiff's Exhibit 2.)

After I received this literature I read it over,

but not thoroughly. Later I made preparations to

come to California, and when my pass came I went

to the office and told them I was going to Califor-

nia the next day. They said they would give me
a letter of introduction to Mr. Schei. They said,

"When you stop off at [40] Sacramento on your

way to Oakland you can go out to the colony and

see our land." I got this letter and started for

California.

I arrived in Sacramento early in the morning,
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and after breakfast and waiting- I went directly to

the Land Company's office and presented my letter

to Mr. Seliei. I told him I was from Omaha and

was going to Oakland to visit friends, and just

stopped off to see their land. Mr. Schei is the

gentleman standing- up in the courtroom. I told

him I wanted to go to Oakland that day, and had

not time to go all over the colony, but would take

a little run out with them, but wanted to get back

here by three o'clock so I could resume my journey

to Oakland. They wanted to know what I was inter-

ested in. I said "I am interested in fruit lands.

I understand that you have some very good fruit

land out here that is rich and fertile, and very pro-

ductive in the growing of fruit in commercial quan-

tities. The Payne Investment Company informed

me that this was a big metropolis, the capital of

the State of California, and that it had wonderful

facilities, a rail center and steamship lines and big

markets." They represented the land to be rich

and fertile, and very productive, and would pro-

duce fruit in commercial quantities. They took

me out to the Rio Linda Colony. First they took

me all around the city, to the Capitol grounds, and

took my picture there. Afterwards they drove me
around the city, and then went to the colony. Out

there he said, "I want you to go out and meet a

couple of our neighbors." I said, "I have not got

time to run around and talk with your neighbors.

I want to get back here by three o'clock." He said,

"Well, I just want to you to meet a couple of
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them." That was Mr. Schultz and Mr. Wilson.

Mr. Wilson had a fairly nice place down there.

He is a Californian. They introduced me and told

him I was from Omaha. [41]

Mr. WELSH.—Q. In the conversation with Mr.

Wilson and the other gentleman, in the presence

of Mr. Schei, was anything said about fruit lands?

A. Yes.

Q. What did they say?

A. They said that it was a new colony opening

up, and it was being subdivided and sold to the

people for fruit raising, fruit farming. I says,

"How much land have you got, Mr. Wilson 1?" He
said he had twenty acres. I said, "I don't see any

fruit growing here." He said, "I am going to plant

it out later; this is a new colony just opened up,

and the orchards are just being planted out, it takes

time to plant out orchards. I am interested in

the chicken business now. I come from Folsom

over here, and I like it much better over here than

I do at Folsom, and I am—

"

WITNESS.—From Wilson's place we went to

Mr. Schultz 's place, then detoured and brought me
back to town.

Q. Did you subsequently have a conversation with

Mr. Schei? Did you have a conversation with him

after the time you went out to Mr. Wilson's place?

A. After I came back from Oakland I called at

the office. That was about ten days later. I said,

"Now, I have come back from Oakland; I have

plenty of time to go out through your colony. I
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would like to see the best piece of I'm it land yon

have left for sale." I said, "When I see that I

don't want to see any more, there is is no use of my

taking np your time and my time running- all over

the colony."

WITNESS.—He called in Mr. Braughler and

said, Mr. Hayes wants [42] to buy some fruit

land. Show him Lot Seventy-eight in Rio Linda

Subdivision Six." I went out to the Rio Linda

Colony and took a casual viewT of the place. I did

not examine it or anything like that. He said,

"This, Mr. Hayes, is our choicest and best lot

we have left for commercial fruit raising." Mr.

Braughler is the gentleman standing over there in

the courtroom.

Q. What else did he say to you when he had you

out at Lot 78?

A. I said, "Why is this your choicest and best

piece of fruit land that you have left
1?" He said,

"Well, for this reason, Mr. Hayes, this particular

lot borders on that stream down there." There

was a ditch going through, a mother-nature ditch.

He said, "You have a drainage there." Well, that

sounded good to me. I thought that was pretty

good, and it looked fairly good to me, the lay of

the land, and everything. I said to him, "How
about that ditch,—does that flood in the rainy sea-

son, does it flood or overflow in the rainy season?"

He says, "No, Mr. Hayes, you may rest assured

that ditch don't overflow in the rainy season, and,

take my advice, and buy this lot and you will never
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regret it." After giving a casual view to it and

walking around on it a little bit, I said, "Very

well." I said, "How does it come there are not

any orchards growing over here? It looks all

barren; I don't see any orchards growing around

this vicinity." He says, "Well, this place is just

being settled up, Mr. Hayes, and the new settlers

have not had time to plant any new orchards, but

it will be planted, and when you come back here you

won't know this place." I said, "You take me and

show me where there are some orchards growing,

I want to see them." He said, "Very well, I will

take you over to the Fair Oaks Colony and Citrus

Heights, and Orangevale. I said, "I want to go

to Roseville this afternoon and see the trainmaster,

and [43] see what the prospects are of getting a

job before I come out here." He says, "That is

right on your way to Roseville, and you can stop

off and see the Fair Oaks District"

—

WITNESS.—Mr. Braughler took me to the Fair

Oaks district to see the orange trees and the lemons.

I saw Mr. Hoffman's citrus ranch there, and it

looked very fine. Mr. Braughler pointed out the

nice fruit orchards that were there and said, "Mr.

Hayes, you see what is growing here. You can

grow the same thing in the Rio Linda Colony, and

it won't be many years before it looks over there

like it does over here." I was much impressed

with the country over there. It appealed to me.

It looked very rich and productive, and I believed

him. I believed what he told me was true about
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the fruit in the new orchards being planted in Rio

Linda. He said it would look the same as I saw-

in Fair Oaks.

I afterwards purchased Lot Seventy-eight, in

Omaha, on June 29, 1926. It contained 12.64 acres.

I bought it on the representations that were made

to me by Mr. Braughler and Mr. Schei and Mr.

MeNaughton, their horticultural adviser. I bought

it on the representations of the literature, and the

representations that were made to me by their

agents; that it was especially adapted for the rais-

ing of commercial fruit, such as deciduous fruits.

I paid four hundred dollars an acre for it, partly in

cash and partly in trade. I had an equity in two

houses and lots. They allowed me fifty-eight hun-

dred dollars for my home. I bought another lot

from the same company on March 3, 1927. They

solicited me for that also. Mr. Gibson, the city

sales manager of the Payne Investment Company

at Omaha, Nebraska, called me up on the telephone

and said, "Mr. Hayes, I want you to come down to

the office; you have been wanting [44] sufficient

ground to raise a commercial orchard on; you have

to have more than ten acres
;
you should have twenty

acres, at least, in order to raise fruit in commercial

quantities." He says, "This land is selling very

rapidly, and going very high, and you should get

this other lot while you have a chance; it is all sold

around you; this joins your land." So I came

down to the office and entered into the second trans-

action.
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I paid four hundred dollars an acre for that. It

contained ten acres, a total of twenty-two and sixty-

four hundredths acres on both pieces. I did not

subsequently inspect the land. I could not inspect

it. I just gave it a casual view when I was on

my visit.

When I came out to establish my residence in

California I went out and inspected it. Mr. Schei

sent Mr. Braughler with me. We went out in the

automobile, and as we passed out the rear of his

office I noticed a big long auger, and asked him what

that was. He said that that was a land auger, to

test land with. I asked him to put it in the car so

I could test my land with it. He said, "This is

too dull. There is no use taking that out there."

I said, "Put it in the car anyway; I want to use

it." So we drove out to inspect my land. The

auger was so dull I could not do anything with it,

so I did not make any boring. Then I walked over

both pieces and gave it as much of an inspection as

I could by eyesight. Then I went down to look

at this ditch that Lot 78 borders. I saw a big hump
in the bottom of the ditch, and I thought it was a

rock. I asked Mr. Braughler what that was, and

he said, "That is hard-pan." I said, "How thick is

it?" He said, "It varies in thickness and depth,"

I said,
'

' Is my land underlaid with that ? " " Well, '

'

he says, "Yes, to a certain extent," I said, "Is it

all underlaid with it?" He said, "Well, I would

not say it is all." I said, "How thick [45] is

it?" He said, "It varies in depth and different
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thicknesses." I said, "That is awful hard, will

roots penetrate that?" He said, "Yes, when it

rains and softens up the ground, or if water pene-

trates it it softens the hard-pan up and it will not

affect roots unless it is thick, if you find a thick

place I advise you to blast. Then," he says,

"you have drainage and you won't have any trouble

in growing fruit-trees." That sounded reasonable

to me, and I dismissed it from my mind, I dismissed

from my mind all doubt that it was injurious to my
land. So he says, "Now, Mr. Hayes, there is no use

of your looking any further
;
you have the best piece

of ground we have left, and as you have both pieces

together I advise you to keep it together." I said,

"All right, I agree with you." So I did not ex-

change my land, I kept what they sold me. I be-

lieved what they told me. I did not believe the

hard-pan was injurious to my land. I did not have

any idea of the thickness, and never knew what

hard-pan was until I came out here and saw it

later on. I dismissed it from my mind. Then later

I got a job for the Southern Pacific here and went

to work. I worked over here at Roseville.

WITNESS.—I inspected the land again about

the 15th or 20th of February, 1928. I borrowed an

auger and made some borings on both of my pieces.

I found hard-pan everywhere I bored, and I

thought I was stung. I was not satisfied. I wanted

further proof, and got a land expert, Mr. Davis, to

examine my land thoroughly.
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Cross-examination.

I borrowed that auger from Mr. Herbert Walter,

a real estate man in this city. I did not make any

report to him about [46] the depth of soil I

found when I came back after having bored my land.

I did not make any statement to Mr. Walter when

I returned the auger that I was agreeably sur-

prised that my land was from thirty inches to six

feet deep along the creeks. I had nothing to mea-

sure it with and I did not make any such statement.

Mr. Newlands was the man in Omaha with whom
I dealt when I made my first purchase. Mr. Gib-

son closed the deal. I had some negotiations with

Mr. Gibson. He made representations to me about

the ability of this land to grow fruit in commercial

quantities. He told me, "That this is the richest

land in the world ; that is in the Sacramento Valley

;

that it is very rich and fertile and productive, and

it will grow anything except bananas, and we ain't

got no bananas." All that was said by Mr. Gibson.

He told me that it would grow fruit in commercial

quantities. He used the expression "in commer-

cial quantities." I don't know that Mr. Newlands

used that expression. He said it would grow fruit

commercially. He said the same as in the litera-

ture. Mr. Schei told me it would grow fruit com-

mercially and Mr. Braughler told me that it would

grow fruit commercially. These men I dealt with

used that same expression, and that same term,

that it would grow fruit commercially.
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Mr. BUTLER,—Just for the sake of the record,

these are the two contracts, Mr. Welsh, and I

would like to introduce them in evidence. Will

you look at them, please?

(The contracts were introduced in evidence as

Defendant's Exhibits 3 and 4.)

Mr. Gibson gave me the green booklet I have

identified when I bought the second piece in the

year 1927. It is not a fact that I received one of

these booklets before I bought the first piece. I

received the other book from Mr. Newlands. I am

certain [47] he gave me this book before I pur-

chased the first piece. I had that book before I

made my first purchase. That is the Fourth Edi-

tion, the Yellow Book, and the second book was

delivered to me before I made my second purchase.

When I received this book from Mr. Newlands be-

fore I made my first purchase I took it home and

read it, and before I made my second purchase I

took the other book home and read it through. I

thought I understood it. My purpose in making

my first purchase was to go into the business of

raising fruit in commercial quantities. I had no

idea whatever when I came here of engaging in the

poultry business. They talked poultry to me, but

I told them I was not interested in poultry. I

never had any idea from the time I first took up

these negotiations of going into the poultry busi-

ness.

I endeavored to purchase another tract of land
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from the Sacramento Suburban Fruit Lands Com-

pany.

Q. Is it not a fact that in making your second

purchase you insisted upon buying that piece of

land, that second ten acres, over the objection of

Mr. Schei and Mr. Gibson, and the Sacramento

Suburban Fruit Lands Company, and the Payne

Investment Company?

A. How could I? I bought my land back in

Omaha. How could I? I was not dealing with

Mr. Schei. I was dealing with Mr. Gibson.

Q. Is it not a fact that in making that purchase,

you purchased that second piece of land against the

advice of Mr. Gibson?

A. No. I bought it on their representation.

They solicited me and advised me to buy that land.

Q. Is it not a fact that you endeavored to pur-

chase an additional tract of two and a half acres,

and that was absolutely refused you by Mr. Gib-

son? [48]

A. They wanted to sell me that piece, but I

would not buy it.

Q. Let me ask you to identify this letter. Is

this in your handwriting? Did you write that

letter?

The COURT.—Answer if you did or not. You
know your own writing.

A. Yes, that is my handwriting.

Mr. BUTLER.—Q. And that is your signature

at the bottom of that letter?

A. Yes.
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Mr. BUTLER,—I offer it in evidence. It reads

as follows:

Omaha, Nebr June 30—1926.

"Sacramento Suburban Fruit Land Co.

Dear Mr. Schei:

—

On my arrival back home I decided to purchase

10 acres or more of your land providing the Payne

Investment Co. would arrange to accept my equity

on the two Places here in Omaha and apply it on

the Lot #78 Rio Linda Subdivision #6, consist-

ing of 12.64 acres, that would clean me out back

here and would give me $2000 dollars to come out

to Sacramento to start into business on, and could

get a good start to settle down and improve the

piece of ground. I figure it would take $2000 to

start up with and with Mr. Lydings instructions

could get the right kind of a start otherwise it

would be unsuccessful referring to our previous

interview in regards to this matter you made nota-

tions and promised me that you would take the

matter up and write to Mr. Gibson and see if you

could arrange it with Payne Investment Co. to ac-

cept the proposition—clean me up back here and

start me out to Sacramento with sufficient money
to do business on." [49]

(Defendant's Exhibit 5.)

Q. At this time you had not signed your contract,

had you, Mr. Hayes?

The COURT.—The contract shows for itself.

Well, perhaps it does not, because sometimes they
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are not dated. Perhaps you had better ask the

question.

Mr. BUTLER.—Q. Your contract for the pur-

chase of the first lot is dated the 29th day of June,

1926. Did you sign that contract on the date it

bears?

A. I signed a purchasing contract.

Q. You mean your application? A. Yes.

Q. But the contract was made at a later date?

A. The purchasing contract is the contract, it-

self.

Q. The main contract here is dated the 29th of

June, 1926.

A. But I am bound when I sign the purchasing

contract.

The COURT.—Don't argue with the witness,

Counsel. Proceed.

Q. Who was Mr. Lyding?

A. The poultry adviser.

Q. Now, let me ask you, did you receive from

the Sacramento Suburban Fruit Lands Company

a letter from Sacramento, from Mr. Schei, of which

this is a copy? (Addressing Mr. Welsh.) Have

you the original of that letter, Mr. Welsh?

Mr. WELSH.—I don't know, Mr. Butler. If

I have I will be very glad to produce it.

Mr. BUTLER.—It is dated July 7, from Mr.

Schei to Mr. Hayes.

Mr. WELSH.—I have not got it here, Mr. Butler.

I may have it in the office. If I have I will be

glad to produce it.
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A. Yes, I received that letter.

Mr. BUTLER.—Q. While I am reading this,

will you look [50] over this one that I now hand

you and tell me, when I ask you, whether you re-

ceived that from the Payne Investment Company?

I offer this letter in evidence. It reads as follows:

"Sacramento, Calif., July 7, 1926.

Mr. Frank L. Hayes,

1620 Victor Ave.,

Omaha, Nebr.

Dear Mr. Hayes:

We have received your recent letter just before

the holidays but have not had the time to answer

it until today. I note that you have been making

a deal with our Company for Lot 78 and am mighty

glad of it. I am sure you will be pleased with this

land.

You also ask if I have written to Mr. Gibson to

intercede for you. I certainly did immediately

after you left, suggesting just what I told you that

they make a deal with you on one of your proper-

ties. I also suggested the idea that you would like

to have them buy back the property that you re-

cently purchased from them. As I explained to

you, it would be a very unusual business procedure

for them to buy back the property, but felt sure

that if you will list it with them they would make

a special effort to resell the property and if pos-

sible make you a little profit on it, as from your

statement evidently the property was very cheap.
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Of course the Payne people make their own deals

and I could not go any further than to merely

transmit your request, but, as I told you, person-

ally I would think it would be rather difficult for

them to handle the matter that way." [51]

(Defendant's Exhibit 6.)

Q. Now, that letter that you have there, did you

receive that from the Payne Investment Company,

the original of which that is a copy?

A. I never received it.

Q. You never received if?

A. No, sir, I never received it.

Mr. BUTLER.—Mr. Welsh, I will ask you if

you find the original of that letter, and if so will

you kindly produce it %

Mr. WELSH.—I will be very glad to.

WITNESS.—I arrived here, I think, in the lat-

ter part of April, 1927. From the 29th of June,

1926, the date of my purchase contract, until April,

1927, I did not come back to visit California.

When I arrived I did not go out on my property

and start to improve it. I secured work elsewhere.

I have not attempted to improve either of those

parcels of land. I did not have sufficient money.

I have never made any attempt to plant an orchard

on either of those parcels. I have never built a

house or dug a well, or stuck a pick in the ground.

I claim that I have been defrauded financially.

The Payne Investment Company and the Sacra-

mento Suburban Fruit Lands Company took my
home away from me.
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Q. To whom did you deed your home—to the

Payne Investment Company? A. Well, they

—

Q. Who did you deed your home to? You know

that you made a deed, don't you?

A. I got the money and bought the land, and they

assumed it. [52]

WITNESS.—I believe that I turned my home

in to the Payne Investment Company at a valua-

tion of fifty-eight hundred dollars. There was a

mortgage of something like forty-one hundred dol-

lars on it. I do not claim that I have been de-

frauded because I conveyed my home to the Payne

Investment Company. After I bought my land and

found it was no good for anything, that is the rea-

son why I determined it. Common sense and rea-

son tells me it is no good. I see nothing growing

out there yet. That is not the only basis for say-

ing my land will not produce anything, because I

got expert authority on that. I got the authority

of a land expert, Mr. Davis, to tell me what it is

good for.

Q. Is that the only reason you know the land

will not produce, because Mr. Davis told you so?

A. It might produce vegetables and things like

that, but I am talking about fruit.

WITNESS.—I have been around the colony to

see whether or not there were any fruit-trees grow-

ing in Rio Linda. I went over to Terkelson's place.

He had a fairly good place, but he had deep soil

and an old orchard, several years old. I did not

visit any other in particular. I just saw them as
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I drove by. I saw some fruit-trees, a few fruit-

trees, around Mr. Wilson's place. I visited Mr.

Wilson's place in company with Mr. Braughler.

Mr. Schei was never on a trip with me. Mr.

Braughler took me out. Mr. Schei was not with

me on either one of those tracts or any of these

trips. Mr. Wilson told me he had twenty acres

of land, as far as I can remember now. That was

about three years ago. I saw some chickens [53]

on Mr. Wilson's place. At that time he had a very

large chicken plant there. I did not go through

the plant. I was just in the yard for a short time.

I did not ask him if it was his intention to go into

the business of raising fruit commercially. He said

he was going to plant out his twenty acres in fruit

later on, but he did not say for commercial pur-

poses. He did not say how much of that land he

intended to plant out to fruit, but he told me he was

going to plant it out for fruit. When I went to

Mr. Schultz's place, Mr. Schultz was there. Mr.

Braughler drove me from Mr. Wilson's place to

Mr. Schultz's place. He took me up to a wire

fence and called Mr. Schultz over. He was work-

ing in the poultry-house. He said, "This is a pros-

pect from Omaha, Nebraska, and we would like

to have you tell him what you know about this

country here and how well you have been getting

along." So I said, "I am not interested in chick-

ens, because I have no family to care for chickens

and I have to work at something else when I come

out here for a while." Mr. Schultz did not talk
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fruit to me. From that time on he talked chickens.

I don't remember that I had any talk about fruit

with Mr. Schultz. The subject of the commercial

raising of fruit did not enter in the conversation

of Mr. Schultz with me. On that first trip with

Mr. Braughler, besides the place of George Wilson

and Mr. Schultz, we went to Mr. Weibel's place.

He was in the fruit business. We didn't visit any

other place particularly, just to stop and call aud

say, "How do you do," or something like that.

The people at practically all of the places I visited

and stopped were not in the chicken business.

None of them were in the fruit business commer-

cially. I visited just a small portion of the colony.

On the second trip Mr. Braughler went out with

me. That [54] was after my return from Oak-

land. On the second trip he took me to look at

Lots 78 and 83, and we looked them over. I visited

Mr. Neimeister, a settler in the neighborhood. At

that time he was in the poultry business. I don't

know if he is still in the poultry business. I don't

remember if I visited any other places on that trip.

It was on the first trip that Mr. Braughler took

me to Fair Oaks, Orangevale and Citrus Heights.

Q. Mr. Hayes, I think you said you only had an

hour or two on your first trip, that you had to

catch the three o'clock train for Oakland.

A. Yes.

The COUET.—He did testify to that, that it was

on the first trip.

Mr. BUTLER.—Q. What time of day was it
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you arrived here in Sacramento when you came

here first?

A. That was about 4:30, I believe.

The COURT.—No, Counsel, I will correct that.

It was on the second trip, after he came back from

Oakland.
' Mr. BUTLER.—That is what I thought, your

Honor.

Q. When did you go to Fair Oaks with Mr.

Braughler, was it your first trip, or your second

trip?

A. I went to Fair Oaks on the first trip.

Q. All right. What train did you come in on

from Omaha?

The COURT.—He may be speaking of the first

trip out from Omaha.

A. The first trip from Omaha, yes, sir.

Mr. BUTLER.—Q. You made one trip from

Omaha out here, and then you were in Sacramento

twice; you stopped here, and then you went to

Oakland, and then you came back again. I am
mentioning those as the two trips. When you came

to Sacramanto the first time [55] from Omaha,

on your way to Oakland, you stopped over for a

few hours, here, did you not ?

A. Yes.

Q. Was it at that time Mr. Braughler took you

to Fair Oaks and to Orangevale ?

A. He took me over there when I came back from

Oakland.

Q. All right. How much time did you put in in
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Sacramento when 3^011 returned from Oakland, how

many days?

A. Mr. Sehei rode me around trying to show me
the sights of the town, and

—

Q. Wait a moment. How many days did you

put in at Sacramento on your return from Oakland,

and before you went hack to Omaha, before you

left to go back to Omaha?

A. I believe I was here two or three days after

I came from Oakland.

Q. And how many days' time did you spend out

in the colony after your return from Oakland?

A. I did not spend my time in the colony.

Q. I say how much time did you spend out there ?

A. Mr. Braughler went out there to see a couple

of parties, and he took me along with him, and I

presume maybe it was a couple of hours on each

trip.

Q. How many trips?

A. Two or three trips during the two or three

days.

Q. You went out there practically every day,

didn't you?

A. Yes, I guess practically every day.

Q. How many times did you visit lots 78 and 83

while you were going out with Mr. Braughler—just

the once?

A. Oh, no, he drove me by there once or twice,

yes.

Q. He took you up through Fair Oaks, did he ?

A. Yes. [56]
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Q. And through Orangevale % A. Yes.

Q. And Citrus Heights'? A. Yes.

Q. He took you all around that country, did he?

A. Yes.

Q. And you talked fruit? A. Yes.

WITNESS.—I did not wish to talk poultry. He
talked poultry. He advised me to go into poultry

first for an immediate income. He wanted me to

take a mortgage on the second piece of land and

get enough money to build a house and go into

poultry for an immediate income. He said, "You

can make more money out here than you can in rail-

roading." He did not tell me I could make more

money out of poultry than out of fruit. At Fair

Oaks we stopped on the road in front of Mr. Hoff-

man's citrus ranch. That is by the San Juan High

School. He did not show me any hard-pan on the

road while he was taking me around through Fair

Oaks. He mentioned hard-pan to me when I found

it in the ditch. That is when I was in the ditch,

and he showed it to me. The subject of hard-pan

was discussed at that time, not on this first trip from

Omaha, but when I came out here to establish my
residence and take possession of my land.

I had never discussed hard-pan before. I read

it in the literature, but I never discussed it to any

extent. They told me in Omaha that it was a hard

clay and when it rains it softens right up and you

can take a spade and run right through it. Mr.

Newlands told me that. Mr. Gibson told me prac-

tically the same.
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I don't remember that I visited the place of John

Posehn. I don't remember seeing his family or-

chard or his vineyard. I don't remember that I

ever visited the place of Lambert Hagel. I might

have drove by. I don't remember seeing his vine-

yard. I don't know where his place is located.

[57]

I know of an orchard down close to the Rio Linda

town site on the river on the creek banks. I don't

know of any on the high lands. I have not made

any effort to find any, because I was not living out

there and I had nothing to be out there for.

TESTIMONY OF HERBERT C. DAVIS, FOR
PLAINTIFF.

HERBERT C. DAVIS, a witness for plaintiff,

testified

:

I am an agricultural specialist of the firm of

Techow & Davis, Engineers and Chemists. I ac-

quired my knowledge by three years' work at the

University of California, and practical experience

since then. My practical experience covered seven

years as manager of the United Orchards Company

at Antelope, and I have had my laboratory here

for three and a half years.

I am acquainted with Mr. Hayes, the plaintiff

in this case. I made an examination of Lots 78

and 83 in the Rio Linda Colony, Subdivision six,

for the purpose of determining its quality as to

fertility and ability to produce deciduous fruits
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in commercial quantities. I have found the aver-

age depth of soil there to be twenty-eight inches,

underlaid by a dense hard-pan. This is a sample

of the hard-pan. It is a sandstone material. It

was taken from the ditch that runs along the north

boundary of the property, as shown on the map.

This is the upper crust of the hard-pan. The gen-

eral character of the hard-pan in that vicinity is

stratified to some extent. There is a coarse, dense

hard-pan on top, running from a foot to a foot

and a half in thickness. It is underlain by a finer-

grained material somewhat softer, but for agricul-

tural purposes it is all practically the same. It

ranges in depth from six to forty-eight feet over

the colony generally. In that particular locality

the Loucks well pit on the adjoining property shows

twenty [58] feet of it.

(The sample of hard-pan was offered in evidence

as Plaintiff's Exhibit 7.)

This is the map that I referred to. It shows the

number of borings made, eighteen in all, and depth

of soil in inches to hard-pan, in the two lots, 78

and 83. They adjoin each other. This is a cross-

section showing the formation of the hard-pan

through the center line of the property. Along

the center line it shows the depth to be twenty-two

inches, twenty-nine inches, three inches, thirty-six

inches, forty-two inches, thirty-six inches. When
I refer to inches I refer to the depth of the hard-

pan from the surface of the ground, including the

clay strata that is right directly on top.
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(The map was offered in evidence as Plaintiff's

Exhibit 8.)

Q. Did you make a chemical analysis of the soil

in lots 78 and 83, Rio Linda Colony, Subdivision

No. 6? A. Yes, I did.

Q. State what your findings were.

A. Potash .083 per cent, equivalent to 3,320

pounds per acre-foot. Phosphoric acid .012 per

cent, equivalent to 480 pounds per cubic foot. Lime

.303 per cent, equal to 12,120 pounds per acre-foot.

Nitrogen .210 per cent, equivalent to 8,400 pounds

per acre-foot. Humus .29 per cent, equivalent to

11,600 pounds per acre foot.

Q. I will ask you if from your tests of the soil,

your knowledge of the conditions out there, and the

analysis you made, whether or not the soil content

in lots 78 and 83 of Subdivision 6, Rio Linda Colony,

is adapted to the raising of deciduous fruits in

commercial quantities ?

A. No, it is not. [59]

Q. State your reasons why.

A. The first requirements for the production of

fruit commercially is depth of soil to permit the

proper area for the roots of the trees, the upper

three feet of soil being occupied by the feeder roots,

and the lower portions of the soil to afford an an-

chorage, and the storage of moisture, and the proper

drainage, so that no excessive water can stand

around the roots.

Q. In the event that the hard-pan is blasted for
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the purpose of fruit-tree planting, what results in

that event?

A. If the hard-pan is not too thick, and is under-

lain by soil or sand so that in blasting you can make

a contact between the surface soil and the looser

strata underneath, then blasting can be done success-

fully. In the case of hard-pan of this nature, where

it is so thick, it would not be practicable to try to

make a contact clear through to the sand, which

is perhaps 20 or 30 feet underneath. Nothing would

be gained by blasting. You would blow out a pot-

hole in the hard-pan that would act as a basin and

fill up with water in the winter-time, and eventually

kill the tree by drowning it out.

Q. What content is necessary for soil in which

deciduous fruits can be raised profitably and in

commercial quantities ?

A. You mean the chemical content 1

?

Q. Yes.

A. This soil is deficient in potash and phosphoric

acid. The other materials are satisfactory. It con-

tains about one-quarter the customary amount of

potash, and about one-quarter the amount of phos-

phoric acid that would be considered adequate.

Cross-examination.

I got the sample of hard-pan from the ditch

running across the back of the northern boundary

of the property. I did not bore [60] the land

anywhere to determine the thickness of the hard-

pan. I had the well pit on the adjoining property to
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examine. I have not made any borings on this

particular tract to determine the depth of the sub-

soil below the hard-pan. J haven't made any bor-

ing's that went below the surface of the hard-pan

strata.

Q. How do you know, outside of your experience

outside—in other words, what information have you

that blasting in this hard-pan would leave a pot-

hole that would hold the water ?

A. My familiarity with that particular type of

hard-pan.

WITNESS.—I have made no experiments with

this particular type of hard-pan on the Rio Linda

Colony to determine that fact. I have never shot

off a blast anywhere on the Rio Linda Colony. I

have never taken a sample of that particular type of

hard-pan and immersed it in water to see whether

it would absorb water or not. I have never made

any experiments to determine whether or not this

hard-pan or the subsoil underneath it, when exposed

to the air and elements, would disintegrate. I have

seen a lot of it that was exposed to the air. This

particular sample has been exposed to the air in

the ditch for some time. I took this out of a dry

ditch running across the property.

The irregular line on the map on the upper side,

marked north, is the creek bed running through the

property. I understand it forms the northern

boundary.

I went to the University of California to get my
education to qualify me as an agricultural expert.
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I attended the University in Berkeley in regular

session for about a year and a half. After the war

I went into business on my own account, and pur-

chased a [61] tract of land planted to almonds

near Antelope. I was taught that five-foot rule,

wherein I say it is essential that there be at least,

five feet of soil for the successful growing of fruit-

trees commercially, in the University of California.

As I remember it, it was taught to me in my class-

rooms. It was also taught to me by any number

of authorities I have consulted, books and papers

written on the subject. I do not recall any dispute

of that rule in my search among the authorities,

and I had access to the University of California

library, and all agricultural records, and I never

found that rule disputed, but did find it laid down

as a general rule. After a year and a half at the

University of California I went into business by

purchasing a tract of land planted to almonds near

Antelope. The soil on the land I bought was not

five feet in depth. It had an average of about four

feet, and there was soil there of a shallower depth

than four feet. The shallowest of the soils on

that tract were a foot and a half, and from there up

to fifteen and twenty feet in depth. I don't know

exactly the area where the soil was of a depth of a

foot and a half, two feet and three feet, but there

was quite a lot of it throughout the whole orchard.

The average of the soil was less than five feet.

The United Orchards Company, of which I was the

manager, was a family proposition, consisting of
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myself and my stepfather. We owned a hundred

and fifty noes, and we farmed some outside of that

which we rented. It was not all planted to almonds.

Between ninety and a hundred acres were planted to

almonds. The rest of it was planted to other fruits

and vines and some of it was bare land. The ma-

jority of it was planted on soil less than five feet in

depth with hard-pan underneath, similar in quality

and thickness to the hard-pan in the Rio Linda

district ; thicker, I believe. [62]

Q. Had that place, to your knowledge, been a

financial and commercial success prior to the time

you bought it? A. Not to my knowledge, no.

WITNESS.—I did not make any special in-

vestigation to determine whether it was or not prior

to nry purchase. I was familiar with the district

and my stepfather had owned property there

previously, but had not been successful with it.

I could not say how many acres are devoted to

almond culture on hard-pan land in the vicinity of

Antelope. There are about two thousand acres of

almonds in that district, but there is a lot of it along

the creek. It is a recognized almond district in this

part of the country. I know of a good many or-

chards in the county of Sacramento planted on hard-

pan land of less than five feet in depth.

Q. Any of them commercially successful?

A. Not to my knowledge.

Q. Would you then say that in the comity of

Sacramento, east of the Sacramento River, on hard-
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pan lands, that there are no successful commercial

orchards %

A. I would not sajr definitely there were none.

I don't know of any. All of the orchards I know of

on that type of land are not successful.

Q'. Is it not a fact that the majority, the large

majority of the orchard land, east of the Sacra-

mento district, and in the fruit district of Sacra-

mento County, is hard-pan land?

A. No, I do not believe it is.

WITNESS.— [63] Outside of the river bot-

toms it is hard-pan land, but the majority of or-

chards, the successful ones, are along- the rivers.

I do not believe that the majority of the fruit-grow-

ing section of Sacramento County is outside of the

river districts. I have never checked it up, but I

do not believe it is. That is just an impression I

have. It is not based on any check. I don't know

of any successful orchards on hard-pan lands.

Q. How about the Fair Oaks and the Carmichael

colonies, and Citrus Heights and those fruit-grow-

ing district up there? Don't you find any success-

ful orchards in that district
1

?

A. Not in true hard-pan land. In Fair Oaks on

the hills, where there is a considerable depth of soil

and good drainage, there are certainly successful

orchards, but on the flat lands that are essentially

the hard-pan lands, there are lots of good trees,

sure, but that is all you can say.

WITNESS.—I do not believe it is the fact that

that district, comprising the old Cardwell Ranch,
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is a hard-pan proposition, the same as Rio Linda,

and the depth of the hard-pan through the entire

Cardwell Ranch, which comprises Fair Oaks and

Orangevale, is of the same character and quality

as the Kio Linda district. The rule established for

minimum depth as to vineyards is four feet. Vines

will not grow successfully, commercially and profit-

ably on less than four feet. They have to have

depth of soil.

I am not familiar with the Fresno district. I

don't know, as a matter of fact, that there were

thousands of acres of vines growing down there on

less than three feet of soil. I don't [64] know

anything about Fresno. I never investigated that.

I have investigated the Florin district. It is true

that thousands of acres of the best Tokay grapes

in this part of the country, come from the Florin

district on land less than three feet of soil, under

peculiar circumstances. There are a great many

vineyards in the Florin district on less than three

feet of soil that are not successful. I have ex-

amined many of those. Also, what little investi-

gation I have made in this district shows that the

hard-pan is a somewhat different type and is under-

laid quite near the surface with sand. I had oc-

casion to investigate that up near Elk Grove.

Q. Let us get away from Elk Grove and let us

stay by the Florin district. The Florin district is

deeper than Elk Grove. Have you ever made any

investigation in the Florin district?



70 Sacramento Suburban Fruit Lands Co.

(Testimony of Herbert C. Davis.)

A. On the unsuccessful orchards, I have been out

there several times to see what is the difficulty.

Q. How many have you investigated?

A. I could not tell you offhand. It has been over

a period of years in the line of our work.

Mr. WELSH.—I offer this analysis in evidence,

as made by the witness.

(Plaintiff's Exhibit 9.)

WITNESS.—I was manager at Antelope for

seven years.

TESTIMONY OF HOWARD D. KERR, FOR
PLAINTIFF.

HOWARD D. KERR, a witness for plaintiff,

testified : [65]

I am a real estate broker in Sacramento and have

been engaged as real estate broker in Sacramento

for nine years. I have been connected with the real

estate business in the county of Sacramento, all

together, for twenty-two years. I specialized in

country property. I am acquainted with the

market value of lands situate in the Rio Linda

Colony, and was so acquainted in the years 1926 and

1927.

I have inspected Lots 78 and 83 of Subdivision

Six, Rio Linda Colony, to determine the market

value of that property in 1926 and 1927. It was

fifty dollars an acre. It is all about the same value

at the present time.
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( loss-exanimation.

I visited that property the first time yesterday.

I was there about twenty-five minutes. I took into

consideration in arriving at my figure of fifty dol-

lars an acre on this property, its accessibility to the

city. The means of transportation are by auto-

mobile. It is between eleven and twelve miles out.

There are practically no roads in front of this place.

It is six hundred sixty feet to the nearest gravel

road, and from that point to the city of Sacra-

mento there is a gravelled road.

In fixing this value I took into consideration the

nearness of the city, the nearness to the car line,

the schools and the mail delivery. I think it is

about two and a half miles to the car lines. I took

into consideration the fact that this lot is in a com-

munity where the industry is the same throughout

the entire district; in other words, where it is a

unified poultry district. I did not take into con-

sideration the benefit that comes to a settler in that

community because of his opportunity of associa-

tion in the Rio Linda Poultry Producers Associa-

tion, or the services that [66] are rendered to the

people who have settled out there in the way of

expert advice in the matter of their poultry raising.

I did not consider that. I figured on the accessi-

bility to water.

I know the East Del Paso Heights. That is situ-

ated about three miles from this lot. I was a wit-
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ness in the case of Great Western Power Company

vs. T. Wah Hing in the year 1927.

Q. At that time let me ask you if these questions

were asked you, and if you gave these answers.

"Q. Are you familiar with the lots over

which the plaintiff in this case seeks to build

a power line?

That was a condemnation suit, was it not, Mr.

Kerr"? A. Yes.

Q. And you were testifying for the defend-

ant, the Chinese doctor, were you not?

A. I was sent out to appraise the property.

Q. By the doctor? A. Yes.

Q. Now, I will read these questions to you:

Q. Are you familiar with the lots over which

the plaintiff in this case seeks to build a power

line? A. Yes.

Q. Known as Block 11,. 22, 26 and 27 of East

Del Paso Heights. What in your opinion

would be the reasonable market value, if sold

for cash, of the lots cut up there, during the

month of January, 1927, if given a reasonable

time to find a purchaser?

A. About $200 per lot on the south side, be-

tween that and $250 on the north side."

Did you give that testimony? A. Yes, sir.

Q. And how many lots to an acre in that tract?

A. I don't know. [67]

Q. Did you check up at that time, and did you

know? A. I don't remember. I might have.

Q. That was 1927, in the month of June ?
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A. I don't remember whether I checked it up,

or not.

Q. In giving your appraisement, did you not

lake into consideration the number of lots per acre?

A. No, sir.

Q. You did not? A. No, sir.

(,). What, in your opinion now, is the value of that

land on an acreage basis ? A. Located as it is ?

Q. Yes, the T. Wah Hing property.

A. I don't know. I don't know what the de-

velopments have been since that time. I have not

looked at it since that time.

Mr. BUTLER.—That is all.

Redirect Examination.

Mr. WELSH.—Q. How do you reach the con-

clusion of the difference in value between the T.

Wah Hing property, and lots 78 and 83 ?

A. One of them is close to the town site of North

Sacramento, where they have little home sites and

cheap lots. You can go out there and put up a

cheap house and live in that imtil you can build a

better one. Some of the people out there build

garages and live in them until they get the money

to build a house.

Q. It is located in a town site? A. Yes.

Mr. BUTLER.—Q. As a matter of fact, there

never has been any development in that tract up to

this day, has there, Mr. Kerr?

A. Yes, I believe there has. [68]
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TESTIMONY OF CHARLES T. TIPPER, FOR
PLAINTIFF.

CHARLES T. TIPPER, a witness for plaintiff,

testified

:

I am a printer by occupation, and reside in Rio

Linda. I have been living in Sacramento County

for about five years. I am familiar with Rio Linda

Colony. I purchased land there in 1923. I pur-

chased ten acres from the Sacramento Suburban

Fruit Lands Company in 1923. I planted three

hundred fig trees on that land in 1924, and a family

orchard of twenty-six or twenty-eight trees. I was

not able to produce fruit in commercial quantities

from that land.

I know the general direction of Lots 78 and 83,

belonging to Mr. Hayes. It is about three-quarters

of a mile northeast of me. I am familiar with the

creek that runs through there. In January and

February, 1927, that creek was overflowed a couple

of hundred feet from one road to the other, a half a

mile apart.

I am acquainted with the character of the soil

out there, only generally, that it is underlaid with

hard-pan. I don't know to what extent. I know

it is deep. My trees made a fair growth for a year

or two, then they gradually died. Some are still

living. At the present time in my fig orchard there

are between seventy and eighty dead trees.
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( Iross-examination.

Mr. BUTLER.—Q. What is the age of your

trees 1

A. They were planted in 1924, the spring of 1924.

Q. Do you know how long it takes a fig tree to

come into normal bearings'?

A. I should say that

—

Q. Do you know"?

A. There are no full-bearing orchards in Cali-

fornia, according to the University of California

bulletin. [69]

Q. Now, let us get back to the original question.

Do you know how long it takes a fig tree of the

variety you planted to come into heavy bearing 1

?

A. No, sir.

Q. This year of 1927 was an exceptionally wet

winter, was it not?

A. Just for several weeks there it rained steadily.

Q. And that was the time that the creek over-

flowed? A. Yes.

TESTIMONY OF ADOLPH STERN, FOR
PLAINTIFF.

ADOLPH STERN, a witness for plaintiff, testi-

fied:

I am a rancher at Rio Linda. I became a resi-

dent there in 1922 by purchase of land from the

Sacramento Suburban Fruit Lands Company.

After I purchased the land I planted five acres to

Kadota Figs, and a family orchard. The last year
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I produced $4.83 worth of figs. The trees that

grew made a fairly good growth the first couple of

years, but since then they started to die out and

grow more uneven and more unhealthy every year.

Mr. Schei, the manager here, told me that he would

have Professor Cornat from the University of Cali-

fornia, a specialist on fig culture, give a lecture at

the Rio Linda schoolhouse, and I attended that and

I learned how to plant trees, and I planted them

according to his suggestion and advice.

Cross-examination.

The fig trees were planted in 1923, and the family

orchard in 1924. I am now engaged in the poultry

business, but I have not been so engaged ever since

I have been in Rio Linda. I first went into the

poultry business in 1925. That was not the first

time I started. In 1923 I brooded pullets and sold

them, three months old.

Q. How long does it take a fig tree of the variety

you have to come into heavy bearing? [70]

A. I have been told by the agents back east that

a fig orchard should bear the upkeep of the orchard

in the third year. Mr. Fotheringham and Mr.

Lindsay, the agents back there, told me that. They

told me that the fifth or sixth year I would have

an income between five and six hundred dollars a

month out of it.

Q. What investigations have you made outside

of the lecture you attended by the Professor from

the University of California to determine how long

it took figs to come into full bearing? A. None.
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TESTIMONY OF CHARLES T. TIPPER, FOR
PLAINTIFF (RECALLED).

CHARLES T. TIPPER, recalled, for plaintiff,

testified

:

I planted the fig trees I have testified about under

the direction of Mr. McNaughton.

TESTIMONY OF JOSEPH V. KRAL, FOR
PLAINTIFF.

JOSEPH V. KRAL, a witness for plaintiff, tes-

tified :

I am a rancher in the Rio Linda district. I

came there in June, 1926. I purchased my land

from the Sacramento Suburban Fruit Lands Com-

pany in Minneapolis. There they told me that the

land was well adapted for raising all kinds of fruit

except bananas.

I am partly acquainted with Mr. Hayes' land.

It is about two or two miles and a half from mine.

I cannot tell exactly.

I have not yet planted any fruit-trees on my
land. I made an investigation of the soil. I found

the hard-pan there down between eight and twenty-

four inches.

Cross-examination.

Mr. BUTLER.—Q. You came to California and

made an examination of this tract of land before

you bought your piece, did you not? [71]

A. I did not, no, sir.
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Q. Didn't you come to California before you had

a contract, and didn't you go out over the Rio

Linda Colony'?

A. You say before I had a contract.

Q. Yes. A. I did, yes.

A. And you went out and looked at this tract

of land before you made a contract, didn't you?

A. I did not look at that particular piece of land,

I did not even step out of the car, we only went

by that land, I did not investigate it, at all.

Q. All that you did was to go out and drive

through the colony in a car: Is that right?

A. Yes, that is right.

Q. Is it not a fact that your purpose in coming

to California was to buy a number of tracts of land,

in order to provide homes for the different mem-

bers of your family?

A. Yes, I was figuring that I would take two or

three of the boys out here with me.

Q. You are in the poultry business, are you not?

A. So far, yes.

Q. When did you first go into the poultry busi-

ness? A. Last fall.

Q. When did you first come here?

A. June 12, 1926.

Q. And you went into the poultry business in

1927?

A. In 1926, in the fall of 1926.

Q. All right. Now, let me get this straight, Mr.

Krai. You came here in the summer of 1926,

didn't you? A. Yes.
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Q. And you went in the poultry business in the

fall of 1926'? A. That is right.

Q. And you have been in the poultry business

ever since? A. Yes.

Q. You have not planted any fruit-trees?

A. Not yet. [72]

Q. Not even a family orchard? A. Not yet.

Q. You have a similar suit pending here against

the company, have you not? A. I have, yes.

Q. You are suing them, yourself? A. Yes.

Q. And you are contributing money to the out-

come of this suit, are you not? A. Yes.

Redirect Examination.

Mr. WELSH.—Q. In regard to that last ques-

tion propounded to you by Mr. Butler, you are not

contributing anything to me for representing Mr.

Hayes, are you?

A. No, sir.

Q. What you meant was in regard to your asso-

ciation out there? A. Yes.

TESTIMONY OF FRANK ZDARSKY, FOR
PLAINTIFF.

FRANK ZDARSKY, a witness for plaintiff, tes-

tified :

I am a chicken rancher now. I live in the Rio

Linda district. I own some land there I bought

from the Sacramento Suburban Fruit Lands Com-
pany. I signed my agreement on the second of

March, 1927. I entered into the contract to pur-
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chase the land in Minneapolis. It was sold to me

as a fruit ranch and chicken ranch. They gave me
literature and told me, "Here is the best ground

for deciduous fruit to raise in commercial quanti-

ties," and then I could have a nice good commer-

cial orchard of figs that would bring me five hun-

dred dollars to six hundred dollars income, with

some family orchard. The land was not planted

by me to figs. It was already planted. I have

not been able to produce fruit in commercial quan-

tities on the land that was sold to me. I have not

made a penny yet from my commercial orchard.

When I came out there I saw that the trees had

been neglected. They were not pruned, had [73]

yellow leaves. Some of the peach trees and almond

trees were dead; one apricot tree was dying. The

place was in ruins.

Cross-examination.

I had some conversation with Mr. Krai about Rio

Linda before I bought. He did not recommend to

me to come out here and buy this property. He did

not tell me to buy. I heard Mr. Krai had already

bought a piece of property from the company at the

time he came here. He said he had been in Califor-

nia. He would like to move to a mild climate on

account of his wife's sickness, and he thought the

company showed him the place here that was the

place to come to, a fruit ranch. First, to start with

chickens and then raise fruit. On account of that

he bought forty acres. He did not tell me anything

about the place I bought.
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This picture here that appears in the book,

marked Plaintiff's Exhibit No. 2, is a picture of

the place I bought, the old Jacob Johnson place.

I am a plaintiff in a similar action against this

company. I am contributing money to the general

expense of all this group of cases, but not this case.

Redirect Examination.

Q. May I ask you what kind of trees are the trees

that appear in that picture ?

A. Those are acacia trees.

Q. Not fruit-trees? A. No.

Mr. WELSH.—We ask permission at this time

to amend the caption of our complaint. It reads

now "Sacramento Suburban Fruit & Lands Com-
pany." We ask permission to strike out the word
"and" and to add an "s" to the word "Land,"
making it "Lands." [74]

Mr. BUTLER.—No objection.

The COURT.—All right.

Mr. WELSH.—The plaintiff rests.

The COURT.—Proceed for the defense.

TESTIMONY OF JOHN POSEHN, FOR
DEFENDANT.

JOHN POSEHN, a witness for defendant, testi-

fied:

I live in the Rio Linda Colony. I will have lived

there five years in November. I own ten acres of
land. I am in the chicken business. I have about
forty fruit-trees planted on a portion of my land.
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They are a group of general varieties for a family

orchard. I have not attempted to go into the com-

mercial raising of fruit.

The depth of soil where my fruit-trees are planted

is half a foot, a foot and two feet. I blasted for my
trees. There is hard-pan under my ground. The

trees have made a very good growth in the blasted

holes. The are all in a good healthy condition. I

planted my trees in 1924. I lost two trees. It was

my own fault. There was water standing from rain

in the winter time, and I should have drained that

off. That is the reason the two trees died. That

was in the heavy rain of the winter of 1926-27. I

replanted those trees after that time when I took

out the dead ones. The replanted trees grew good.

I have had fruit off my trees. They produce

very good. I have all I need. There is some on

them yet, and lots on the ground. I have plenty

for my family use.

I have a vineyard of four hundred vines, in eight

different varieties of grapes. The ground was not

blasted where the grapes were planted. The depth

of soil there is about the same as in the orchard.

There is hard-pan there too. The grape-vines [75]

grew very good. I planted them in 1925. I had

sixty pounds of Thompson Seedless from one vine,

and the next one to that was forty-five pounds,

and then from the Malagas forty-one pounds from

one vine. The vines have all produced well. The

grapes are very sweet. I have my own sugar scale,



vs. Frank L. Hayes. 88

(Testimony of John Posehn.)

and I tested them, and there is twenty per cent

sugar.

My son, Robert, has a place next to me, right near

mine. He is in the poultry business. He has a

family orchard. His trees have grown very good.

They were blasted. I planted them myself. He
has also some vines. That ground is not blasted.

They grow very good. The trees and vines on my
son Robert's place produce very well.

This is a picture of Robert's place. Those orna-

mental trees all grow well. There is one thirty feet

high, and it measured thirty inches around above

the ground. I planted that in 1924.

This is a picture of my place, in my vineyard.

(The pictures were offered in evidence as Defend-

ant's Exhibit 10.)

Cross-examination.

I make a living for myself and family by my
chickens. I do not depend on the raising of fruit.

I have no idea of raising fruit. I have my chickens.

I depend on my chickens.

I have sold some of my fruit. I sold one thou-

sand seventy-two pounds of grapes. I use grapes

myself for my family.

I dug a well pit on my land. I dug through an
inch or two inches of hard-pan in digging my well

pit.

I raised fifteen hundred chickens.

In 1927 I bought some fruit for family use from
a man who [76] came around and asked me to
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buy a pail of plums, and I bought a pail of plums

from him. I did not buy any grapes in 1926 from

Archie Phelps.

Q. How did you dig your well, with pick or

shovel, or did you blast it %

A. We blasted the two inches and then you can

do the rest with a pick. When you want to make

headway you use dynamite.

Q. Did you use dynamite ? A. Oh, yes.

Redirect Examination.

I am in Subdivision Number Six, the same that

Mr. Hayes is in.

Mr. WELSH.—Did you cement your well pit?

A. No.

TESTIMONY OF HERBERT WALTER, FOR
DEFENDANT.

HERBERT WALTER, a witness for defendant,

testified

:

I recall an instance of having loaned an auger to

Mr. Frank L. Hayes, the plaintiff in this case.

There was some conversation when he brought it

back to me. At that time he stated to me that he

was agreeably surprised that his land was from

thirty inches to six feet deep along the creek.

Cross-examination.

I have testified in some of these cases for the

defense as a valuation witness. I have not testified

in any of the cases for the plaintiff.
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I am connected with George K. Fleming, and I

myself handle country lands throughout the north-

ern part of the state. I am a member of the Cali-

fornia Real Estate Association. [77]

TESTIMONY OF LAMBERT HAGEL, FOR
DEFENDANT.

LAMBERT HAGEL, a witness for defendant,

testified

:

I live in Rio Linda, in Subdivision No. 6, the

same subdivision with Mr. Hayes, the plaintiff. I

do not know Mr. Hayes. I do not know his place.

I know the Tipper place and the Stern place. I

have observed the condition of the orchards on the

Stern and the Tipper properties. The Stern prop-

erty was well taken care of—not well, but it was

fairly well taken care of, you might say, the first

couple of years. From then on there was hardly

any care at all. They go to work and plow it and

disc it, as a rule in the spring, and that is all they

do. There is not sufficient care bestowed on the

Stern orchard to care for it properly.

There was no care put on the Tipper orchard

either, to amount to anything. For the first two

years the orchard was looking fine, but since 1927

and since these trials have been on they have kind of

neglected them. I would say the present condition

of both the Stern and Tipper orchards is due to

lack of care.

The soil on the Stem property is exactly the

same as mine, to my knowledge. The Tipper place
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is a little flatter soil, but I believe just as good as

mine, or a little better, because it is near the creek.

I have forty acres. I have planted fifty-eight

fruit-trees for a family orchard on my place in

about thirty-six different varieties. The depth of

soil where my trees are planted varies from seven-

teen inches to twenty-four inches. I blasted for

every one of them.

Q. After you blasted those holes, can you tell me

whether or not the water stands in the holes, as in

a pothole, or whether there is sufficient drainage to

take care of the surplus water? [78]

A. I blast my holes, for instance, in the fall and

then in the following spring I found in one hole

the water was not sinking down fast enough. In all

the rest of the holes the water went down fast.

Then I blasted the same hole again, and planted

my trees.

WITNESS.—I have had no trouble at all since I

planted. I planted the trees in those blasted holes

in 1924. I have two nectarine trees on twelve-inch

soil. The trunk is six inches thick in diameter, and

about fifteen feet high. They gave me three lug-

boxes full of nectarines to the tree. They were big

in size and good in flavor.

I have sixteen cherry trees, and they run all the

way from two and a half to three and a half inches

around the trunk, and from twelve to fifteen feet

high, except one is not so high as the others. All

the other trees are about the same as the cherry

trees.
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I had three trees die in 1927 in the general sour

sap condition that went through Sacramento valley.

That was not local to my place. It was general

throughout the valley.

The crop of fruit that I have had off my trees

has been satisfactory. I had an awful heavy crop

from my cherry trees, and also from my apple trees.

The rest of the fruit-trees have not brought a heavy

crop, but what they have is fine big fruit and good

in flavor. The reason, I believe, is that they are

only young trees, four years old, and I just sprayed

them the first time last spring, and so they did not

blossom very heavy.

Besides raising fruit and grapes, I am in the

poultry business. I have fourteen hundred chick-

ens.

I have twenty-eight acres in vines. The oldest are

about three and a half years old. They were planted

from cuttings. [79] I did not blast for them, and

I did not water them. I never put a drop of water

on them since I planted them. They have made a

wonderful growth. None of them have died, but

I lost seventy-five during the heavy wind the other

day on account of the heavy load they were bearing.

Seventy-five or a hundred broke right off. That

was caused by the wind, the load was too heavy.

The roots are still in the ground. Just the trunk

broke off.

Last year when the grapes were about two and a

half years old I sold between four and six tons of

grapes off the nine acres, which was the first year's



88 Sacramento Suburban Fruit Lands Co.

(Testimony of Lambert Hagel.)

bearing. This year I have sold close to five tons

off the same field, and I have around four and a

half acres to pick yet. Considering- the vines were

not pruned for a crop this year, it is very good pro-

duction. I only pruned them for shape.

I have had experience in fruit outside of my
place there. I was working in Auburn for the

summer, and I worked at Newcastle another sum-

mer, and I worked two months at Penryn in the

fruit district, collecting experience.

I consider the land where I am located adapted

to the commercial raising of fruit. I am well sat-

isfied. In my opinion the land throughout Subdi-

vision Number Six is adapted to the commercial

raising of fruit.

Those pictures shown me are pictures of my vine-

yard. They were taken on my place.

(The pictures were offered in evidence as De-

fendant's Exhibit 11.)

Cross-examination.

I have testified for the defendant in all the cases

tried in this court except one. I came here volun-

tarily to defend my own [80] property against

this scathing denunciation that is going on against

it at the present time. I get no pay from the de-

fendant.

I planted the vineyard myself. I decided to

plant a few trees just for my own use, and twenty-

eight acres of vines for commercial purposes.

In 1927 I sold between four and six tons off my
ten acres. I don't know the parties to whom I
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sold. They came to my place and asked for good

grapes, and I did not ask their names or addresses.

Some of them were from Sacramento. I never

sold any of my tree fruit.

I am acquainted with Mr. Stern. I did not tell

hi in in the year 1926 that it was foolish for him to

plant fruit-trees on his land, or fig trees. I did not

say anything of the kind. I am acquainted with

Mr. Krai.

Q. I will ask you if you did not, the first Monday

in December, 1927, at Mr. Krai's place, tell Mr.

Krai that he should plant grapes, that it was useless

for him to plant tree fruit?

A. I did say it, yes. I said, "Mr. Krai, if I was

you I would plant grapes, there is a good market

for grapes, but there is no market for tree fruit,

because the market is overflooded, and there is no

money in it." Those are the words I used.

Q. I will ask you if you did not state to Mr. Krai

at the same time and place as to the price paid for

the land, that the company had cheated all the fel-

lows out there who bought land from it?

A. Nothing of the kind.

Q. I will ask }^ou if in the latter part of No-

vember, 1927, at Mr. Krai's place, in the presence

of Mr. and Mrs. Perra, Mr. and Mrs. Klein, and

Mr. and Mrs. Krai, you said that the Eio Linda

land was too shallow for tree raising, it was foolish

to plant tree fruit [81] there and expect it to

grow. Did you state that, or not?

A. Nothing of the kind.
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TESTIMONY OF H. F. BREMER, FOR DE-

FENDANT.

H. F. BREMER, a witness for defendant, testi-

fied:

I live in the Rio Linda Colony. I first purchased

a piece of property there in 1922. At that time I

bought eleven and a fraction acres. I went into the

poultry business on that place. I have about two

thousand chickens. I planted a portion of that

land to fifty fruit-trees, in general varieties, for a

family orchard. Where the orchard was planted

the depth of soil was approximately two and a half

feet.

Q. Did you blast for your trees'?

A. We planted, and the following summer we

blasted at the side of the tree.

WITNESS.—I owned that place about two years,

and during that time the trees made a very good

growth. Then I sold it. I have since purchased

another place in Rio Linda, about half a mile east

of the other place. I am in the poultry business

there. Now, I have about twenty-five hundred

chickens, not counting the baby chicks. I would

say the soil on the place I now occupy is about the

same as on the former place in depth. I have not

tested it all.

I did not blast for the trees I planted on the place

I now occupy. I planted some trees a year ago last

spring, and some this spring. They have made a

very good growth.



vs. Frank L. Hayes. ML

(Testimony of H. F. Bremer.)

I have had occasion since I moved within half a

mile of it to visit the place I formerly owned, and

pass by it, and have [82] noticed the condition

of the place and the fruit-trees and the growth they

have made. They have made a very good growth.

Three trees have died. I have noticed the fruit

that has been produced on those trees. I would

say the production was very good. I have had

occasion to sample it, and to notice the flavor and

the size of the fruit. It is good. In my opinion,

that land that depth of soil will raise fruit-trees.

In other words, it is adapted to the commercial

production of fruit.

This is a picture of the place I formerly owned.

(The picture was offered in evidence as Defend-

ant's Exhibit 12.)

Cross-examination.

Q. When you went out there to this colony first

you determined that it would be more profitable to

you to engage in the poultry raising business than

producing fruit in commercial quantities'?

A. We came out there with the intention of going

into the poultry business.

WITNESS.—I sell no fruit off the family or-

chard.

I have not testified in all the cases that have been

tried in this court. I missed several. I was not

here yesterday, for instance, but I have testified in

nearly all the cases. I am not buying any land at

the present time from the defendant.
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TESTIMONY OF F. E. UNSWORTH, FOR DE-
FENDANT.

F. E. UNSWORTH, a witness for defendant,

testified

:

My place is in Rio Linda on the main highway,

this side of the town site of Rio Linda. I bought

that property last October, [83] five acres. A
portion of it was planted to fruit, mostly Tuscan

peaches.

I have tested the depth of soil, so I can tell that

a portion of the ground planted to Tuscan peaches

is less than five feet in depth. The trees are about

eight years old. Where those trees are planted on

soil less than five feet in depth, they have made a

very good growth. I had a good crop off them this

year. I got five lug boxes from one tree, and they

would average about three lugs. There are from

forty to forty-five pounds to a lug box.

I have a lot of vines there. They grow very fine.

I came to California in 1889, so this is not an

eastern sale.

This is a picture of my place, showing the peach

trees and the flower garden.

(The picture was offered in evidence as Defend-

ant's Exhibit 13.)

Cross-examination.

I have testified for the defendant in practically

all the cases that have been tried in this court. I

have missed a few, I think.
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1 am a meal cutter by occupation.

I sold about a hundred dollars' worth of Tuscan

peaches off the place. I did not sell any more than

that. It was because of the market conditions. I

had the fruit if I could have sold them.

I haven't sold anything else off the land, not in

fruit. I am in the poultry business, that is my
chief occupation.

Redirect Examination.

This is the first year that I have had a crop.

[84]

TESTIMONY OF LOUIS TERKELSON, FOR
DEFENDANT.

LOUIS TERKELSON, a witness for defendant,

testified

:

I live in Rio Linda. My place is on the high-

way this side of the town site, and across the street

from Mr. Unsworth 's place. Before coming to Rio

Linda I lived in Southern California. I am en-

gaged in fruit raising. I have been engaged in

fruit raising over three years. I have lived in Cali-

fornia about thirty-five years.

I bought my property in Rio Linda fifteen years

ago, and have owned it ever since. I have forty

acres. A portion of that is planted to fruit; about

three and a half acres to Bartlett pears. Some of

my pear trees are planted on soil less than five feet

in depth, as shallow as three feet or three and a

half feet. The trees planted on soil as shallow as
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that are thirteen years old. They are still alive

and in good condition. I planted those trees my-

self. I did not blast. This year the crop from the

pear trees was not so heavy. The reason for that

was the conditions in the blooming season. It was

rainy and the bees could not work to pollenize the

blooms. There was nothing whatever in connec-

tion with the soil, character or quality of the soil,

or the depth of it, that interfered with my having

a crop this year. Two years ago I had a very heavy

crop of pears. I sold about seven hundred boxes

and there were over three hundred boxes left on

the trees. This year I sold about two hundred

eight boxes, and then the packing-houses closed

down and I was left with over a third on my hands.

I have about twenty-three or twenty-four acres

in almonds. I have had a very good production

from my almonds. The trees are about thirteen or

fourteen years old. They are still alive. This is

a picture of my almond orchard. The reason the

leaves are [85] off the trees is that when we har-

vest the almonds we knock them off with poles onto

sheets, and the leaves come with them.

I consider the land where I am located is adapted

to the commercial raising of fruit.

I know the Unsworth place. I consider that that

is adapted to the commercial raising of fruit.

(The picture was offered in evidence as Defend-

ant's Exhibit 14.)

Cross-examination.

I have not testified in practically all the cases of
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a similar nature which have been tried in this court.

I don't know in how many of them I have testified.

I have not kept track of them. I don't know

whether it was more than ten.

I know how deep the soil is there on my land.

The shallowest I have found is just about three feet.

The deepest, I think, is around eight feet. I had

a light crop of pears in 1928 under the weather con-

ditions. The almonds which I speak of were not

grown on soil about five feet deep. It varies from

three feet to eight, I think. I could not tell how

much of that land is less than five feet in soil

depth. I never made any close examination.

Redirect Examination.

I have been in the fruit business for thirty years.

I have never heard of any rule among practical

fruit men or fruit raisers requiring five feet of soil

before you can successfully grow fruit-trees. I

have never heard of such a rule. There is nothing

to that.

TESTIMONY OF JAMES GEDDES, FOR DE-
FENDANT.

JAMES GEDDES, a witness for defendant, tes-

tified: [86]

I live in Sacramento. I have lived in this com-

munity between thirty-six and thirty-seven years.

In Yolo County I was engaged in fruit raising and

buying for the canneries for years. For the last
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twenty-five years I have been buying lands for cor-

porations and can companies.

I am familiar with fruit-growing conditions

through the Sacramento Valley, and with lands de-

voted to the raising of fruit east of the Sacramento

River.

Q. Can you state whether there is any consider-

able area of fruit planted east of the Sacramento

River where fruit is being raised successfully on

hard-pan land of less than five feet of soil?

A. Practically all east of the Sacramento River;

when you get half a mile or a mile back from the

river you get into hard-pan lands over the entire

county. The bulk of fruit that is raised is raised

on hard-pan land.

Q. Of less than five feet? A. Yes.

Q. Is fruit being raised successfully and com-

mercially on land of that character?

A. It sure is.

WITNESS.—I have been through the Rio Linda

Colony. I have known that district for some years.

I knew the Haggin Grant before it was subdivided,

and I know this Rio Linda Subdivision. I have

been over it a good deal.

I went over the two lots in question here belong-

ing to Frank L. Hays, described as Lots 78 and

83 of Rio Linda Subdivision Number Six. I know
the soil conditions out there through that territory.

In my opinion, and from my experience in the fruit

business, and my observations through the county



vs. Frank L. Hayes. 97

(Testimony of -James Geddes.)

of Sacramento, that land is adapted to the com-

mercial raising of certain kinds of fruit. [87]

I am familiar with real estate values in that lo-

cality. I have been buying and selling- lands in

this county for twenty-five years, and have bought

and sold land in the Rio Linda district itself.

Q. What in your opinion was the reasonable mar-

ket value of these lots during the years 1926 and

1927 : If there was any variation between those two

years, tell us, and if there was not, tell us that.

A. Very little variation. I think there is twenty-

two acres in the lots, as I understand it, about

twenty-two acres in the two lots. Taking it as a

whole it would be worth about three hundred fifty

dollars an acre, as a whole. If it were broken up

into five-acre tracts it might be worth a little more.

Cross-examination.

I have not testified in practically all these cases.

I think this is about the fifth, if I remember right.

I have not testified under any contract with the

defendant. I never worked for the defendant. I

never worked for anybody. I have not sold any

hard-pan land myself in the Rio Linda district to

easterners. I have sold to westerners, or middle-

westerners, friends of mine.

Q. And you represented to them that it was suit-

able and adaptable for the raising of deciduous

fruit in commercial quantities?

A. I represented nothing. The fruit was on the

place already. They could see it.



98 Sacramento Suburban Fruit Lands Co.

[(Testimony of James Geddes.)

Q. Did you tell them that they could raise fruit

in commercial quantities off that land and make a

living off it? A. Who are }
Tou referring to?

Q. The people to whom you sold the land. [88]

A. They did make a living. They lived on the

place.

Q. I say did you represent that to them?

A. I did not. I didn't have to.

WITNESS.—I did not sell it to them to go into

the poultry business. The place was all ready for

them to live in. There was a nice little house on

it, and they used it for a home.

As I understand it, this corporation has about

twelve thousand acres in the colony. It extends to

the east of the railroad. Of the twelve thousand

acres I would say, offhand, there is probably a

thousand acres planted to fruit in the vicinity of

Rio Linda. I am not just guessing at it. I have

been over it many a time.

I don't know how many acres are planted to

fruit-trees in Rio Linda Colony; I would say ap-

proximately one thousand acres, all told.

TESTIMONY OF ARTHUR MORLEY, FOR
DEFENDANT.

ARTHUR MORLEY, a witness for defendant,

testified

:

My name is Arthur Morley. I am engaged in

the fruit business, and have been for about seven-

teen or eighteen years, mostly in Yolo County and
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Sacramento County. I live in the Arcade district,

about a mile south of the south line of Rio Linda,

on a part of the old Haggin Grant. I own about

seventeen acres there. I have owned them for

eight years. When I purchased it the trees were

already planted. I have mostly plums. I have

plums, pears, apricots, cherries. My orchard is a

commercial orchard.

The depth of soil in the orchard runs from two to

three feet, or something like that. The ground is

blasted where the trees [89] are planted. The

trees have made a very good growth. I think the

trees are now ten or eleven years old. None of the

trees have died since the first year, when I lost

several. They were replanted. The replanted

trees have lived and grown. At the present time

the condition of the trees is very good. I had a

heavy crop this year in everything except peaches.

The reason for the light crop in peaches was that

I pruned them very heavy last year and I think

there was a frost when they were in full blossom

this year, and there was a small setting of fruit.

The larger portion of my crop is the Wickson

plum, and other varieties. They are shipping

fruit. I shipped about a thousand crates of plums

from the place this year, under the Blue Anchor

Brand of the California Fruit Exchange, which is

the highest quality that is shipped out of Califor-

nia. The fruit was all shipped to eastern markets.

There was a lot I sold locally, and a lot left
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on the trees. I did not have a very good market

for some varieties.

Regardless of the market, the crop was very good

this year. I consider the land where my orchard is

planted on two feet, two and a half feet and three

feet of soil adapted to the commercial raising of

fruit.

There are lots of other orchards in my vicinity.

George Fletcher has twenty-six acres in plums,

almonds and Freestone peaches. He has a good

crop practically every year. He has had as much

as half a ton of almonds to the acre. He has one

block of plum trees, the Beauty plum, an early

variety, of which he has had a thousand crates

every year off those trees. The soil on that place

is about the same depth as the soil on my place.

O. G. Hopkins has a commercial orchard. He
has a good crop of oranges and almonds. The

almonds are a little late this year. He has a good

prune crop. He has about ten acres in prunes

[90] and I would estimate he has had a ton of dried

prunes to the acre. That is a very good produc-

tion for young trees.

I am acquainted with the Harry Wanzer place,

and also the Bassett place. There are about thirty

acres in the Wanzer place, planted mostly to

peaches, pears and apricots. This is on blasted

shallow ground.

Q. What was the production this year off the

Harry Wanzer place?
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A. Wo sent to the cannery about fifty tons of

peaches. That was about half the crop. Half the

crop went to the ground on account of low prices.

They were very particular this year, of course.

WITNESS.—That would be approximately one

hundred tons of peaches off twenty-three acres.

That is a very fair production.

I know the orchard belonging to Mr. Walton

Holmes.

Q. What was the preparation of the ground there

for the planting of trees?

A. The holes were blasted, and then about the

third year they subsoiled the ground.

Q. What is the depth of the soil on the Holmes

place ?

A. I know that when they went through with the

sub-soiler there was the hard-pan tore up.

WITNESS.—That place is planted to peaches

and apricots. The production there was good

crops.

I am acquainted with the June B. Harris prop-

erty. There are, I should judge, about ten acres

there. That is planted to Phillip Cling peaches.

The trees were blasted for. The depth of soil would

be about the same. The depth of soil in that local-

ity [91] where those various orchards are

planted runs practically about the same as the depth

of the soil in Kio Linda.

In my opinion, the area where those orchards are

planted, the land is adapted to the commercial rais-

ing of fruit. Doctor Harris had a heavy crop.
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The trees are bending over and touching the ground

on account of the weight of the fruit. The fruit

is good in quality and size. I know the Rio Linda

district. I have been over that district many times.

I was recently employed by the defendant, Sac-

ramento Suburban Fruit Lands Company, to go

over that country and make an agricultural survey

of the situation, and I did so, spending about thirty

days in the examination, when I became acquainted

with the quality and depth of soil in the Rio Linda

district. It is very similar to the soil on my tract.

The quality and its productiveness are just about

the same. From my examination of the Rio Linda

tract, my experience in fruit raising, and particu-

larly from my experience in raising fruit on the

type of soil and soil of that depth and quality, I

think the Rio Linda district is adapted to the com-

mercial raising of fruit.

I have made a count of the number of fruit-trees

growing throughout the Rio Linda Colony in this

investigation.

Q. Will you give us your findings, please?

A. We found there were almonds 18,720, olives

9,370, peaches 7,060, plums 2,950, pears 8,875,

prunes 6,040, figs 10,230, apricots 1,550, cherries

9,465, apples 600, persimmons 100.

Q. Making a total of what? A. 83,650.

Q. And vines? A. 97,650.

Q. Did you find, outside of that count, any trees

and vines growing in what might be called family

orchards? [92]
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A. Yes. The firsl thai I gave you was commer-

cial orchards. We estimated the family orchards

al 325—or homes, with an average of 25 trees.

That would make 8,100. Ten vines to each orchard,

making 3,250.

Q. Now, give us the total of trees in the family

orchards and commercial orchards in the district,

and the total number of vines'?

A. Total trees, 91,750 ; vines 100,900.

Q. As to the general condition of those trees and

vines, consistent with the amount of care that ap-

parently had been bestowed upon them, will you

tell us what their condition was?

A. Where they were taken care of they were

looking good. We found a lot of trees that had

been neglected, insufficient watering and care, and

not pruned properly, and things like that.

Q. In those cases, what did you find to be the

condition of the orchard, where the case was not

apparent %

A. The trees were not doing so well.

WITNESS.—I found in general where the trees

had been apparently receiving proper care, culti-

vation and irrigation, that the}7 were in a good

healthy condition and bearing fruit in satisfactory

quality and quantity.

I am familiar with the hard-pan that runs

through Rio Linda, and all through it is about the

same. I know the character and depth of the hard-

pan. There is usually about one inch of real hard-

pan. Underneath that layer of hard-pan in some
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places it is a little harder sand, and in other places

more of a chalky nature. It absorbs water after you

blast through the top thickness of hard-pan. I have

found in my fruit-raising experience that after blast-

ing through the top thickness of hard-pan, that the

surplus water [93] will drain from the roots of

the tree without doing any harm in most cases. I

find that the subsoil underneath the layer of hard-

pan absorbs a sufficient amount of water to turn

it back into the tree. I have had experience in

fruit farming on river lands. I have done pruning

and cultivating and planting, etc.

Q. Now, in respect to the quality and kind of

fruit-trees raised on river bottom lands, as com-

pared to that raised on uplands, what would you

say as to its shipping quality?

A. In my opinion, the uplands fruit for shipping

purposes is the best. It has more sugar content.

They are firmer. They have a better carrying qual-

ity than the river bottom fruits, that is, peaches

and plums and apricots, and that kind of fruit.

Q. How about the shipping quality of the Bart-

lett pears'?

A. Our pears carry very well. They go under

what is called the Mountain Brand. Anything on

the upland, any fruit that has the Mountain Brand,

such as pears and things like that, usually demand

a better price than river pears.

Q. With reference to almonds, are almonds raised

at all on river bottom lands'?
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A. Not very much, no. They gel away from the

river for almonds and olives and apricots. They

don*; like to have them along the river.

WITNESS.—There is a considerable quantity of

almonds, olives and apricots raised on the uplands.

Al! the way from Fair Oaks up to Oroville, and

all through Carmichael and Arcade. I know the

conditions in the Oroville district. That is a hard-

pan area and shallow soil. There is a great quan-

tity of fruit, olives, oranges, peaches and figs, raised

in the Oroville district on hard-pan lands. [94]

The}' are very early and are usually of good quality

—the olives and the oranges.

I have been in the peach-growing district of Sut-

ter County, but I never made any special investi-

gation. I don't know7 whether or not there is a

great quantity of peaches raised on hard-pan land

in Sutter County. I never investigated that.

I made an investigation on the Rio Linda tract

to determine whether the opening of the hard-pan

by blasting would provide ample opportunity for

root penetration. It does. We dug alongside three

olive trees a depth of about four or five feet, and

we found the roots were extending into the hard-

pan, or the surface underneath. We also made an

excavation beside a plmn tree, and found that the

fibrous roots were extending through the soil under-

neath the hard-pan. These pictures show the ex-

cavation by the olive trees where there was hard-

pan, wdiich is hard-pan similar to that I have men-

tioned as being in the Rio Linda district. There
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was about a foot of soil above the hard-pan where

these pictures were taken. The hard-pan and subsoil

had been shattered by blasting before these trees

were planted. We found there the loose soil that

had been caused by the blasting; that the roots had

made good growth and continued to grow through

the harder stuff that had not been shattered by

blasting. There were crevices and places there for

the big feeding roots to go. We found nothing

in that subsoil or in the hard-pan detrimental to

the growth of trees. When that hard-pan and the

subsoil are shattered by blasting and exposed to the

air, elements and moisture, it becomes slack and dis-

integrated, and becomes soil. In a year or so out

on the ground you cannot find it. It has turned

into dark soil, just like the rest, and apparently

contains the elements that support plant growth.

Plants, trees and [95] vegetation grow well on it

there.

(The pictures were offered in evidence as Defend-

ant's Exhibit 15.)

Cross-examination.

My place is nearly half a mile from the creek.

It is not considered as bottom land, but is upland.

In that district there is very little bottom land.

Arcade Creek has a little, just a few feet on each

side, and that is all. I made borings to determine

the depth to the hard-pan, but not on Mr. Hayes'

land. I was not on his place. I made no tests on

that place.
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When I spoke of hard-pan Land in Oroville I

never made any tests of that land to determine its

contents. We know it is hard-pan, but we don't

know what it contains, nor how much the contents

of that land in Oroville contribute to the growth of

t pees there.

I am not a chemist. I claim I am an expert

horticulturist and an orchardist.

Q. Did you testify in the Nelson case, that was

tried here?

A. I have testified in a good many. I don't just

remember the name.

Q. I will ask you if in that case you testified that

bottom lands were no better than hard-pan lands?

A. For certain varieties of things.

Q. What were the varieties'?

A. As I stated, olives and almonds and things of

that kind. Shipping fruits are better on the up-

lands.

WITNESS.—Mr. Hayes' land is upland. I have

never examined hard-pan that has been exposed for

years to the elements in the creek that [96] runs

through Mr. Hayes' land. I don't know much that

has disintegrated, but I have had a lot of experience

with hard-pan and know it does crumple up. You

cannot see it after a year or two.

Q. This piece was taken out of the creek, accord-

ing to the testimony of the expert. Is that the kind

of hard-pan that you say crumples up from the

elements ?
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A. Oh, yes, if it gets wet and there is a frost and

one thing and another it crumples all up.

Q. How many acres in the Rio Linda tract are

planted to deciduous fruit?

A. I never worked that out. I gave you the fig-

ures on the trees. Roughly speaking, about a hun-

dred an acre, I should say.

Q. I am referring to the total acreage.

A. I don't know.

Q. And most of that land is down in what they

call the bottoms, is it not?

A. No, about a third of it is down in the bottoms.

WITNESS.—Mr. Wanzer's office was not sold

by him to Mr. Bean. I looked after the pruning

and the picking of the crop for Mr. Wanzer.

Doctor June Harris' land is situated on the Au-

burn Boulevard. Part of it is on a hill. The soil

out there is not of considerable depth. There is a

lot of hard-pan there. I was on the place at the

time they were blasting and planting trees. I am
testifying about that place from observation, it is

close to my home.

Q. When you speak of commercial orchards out

there, do you have in [97] mind such orchards

as the witnesses testify here they use for family

purposes'? A. Of figs, do you mean?

Q. Yes.

A. Yes. There were more figs than a man could

use for his own table. In that case that would be

commercial. If we thought he planted with the

idea of selling some, we called it commercial.
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Q. You donl moan an orchard where a man has

it for the purpose only of making his living out of

it, do you \ A. Not particularly, no.

TESTIMONY OF F. E. TWINING, FOR
DEFENDANT.

F. E. TWINING, a witness for defendant, testi-

fied:

My residence and place of business are in Fresno.

I am an agricultural chemist and have been engaged

in that business in California for twenty-eight

years. I have a laboratory at Fresno which is the

most completely equipped commercial laboratory on

the Pacific Coast.

I have had occasion to make examination of thou-

sands of acres of hard-pan lands in the Fresno dis-

trict. All through the San Joaquin Yalley there

are commercial orchards on hard-pan land. There

were lots of orchards planted where there are spots

where the hard-pan comes to the surface, and thou-

sands of acres on less than four feet of soil. I

know of no rule or practice among horticulturist

or agricultural chemists which demands five feet of

soil as necessary to the growth of fruit-trees. It is

not customary among horticulturists or people

planting fruit to observe such rule.

Q. As a matter of fact, do you know whether or

not fruit will grow and grow successfully and the

trees live for any length of time on soil less than five

feet in depth? [98]
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A. I would say the great proportion of the or-

chards in Fresno County are on less than five feet

of soil.

WITNESS.—I am familiar with the Faulkner fig

orchard in the neighborhood of Fresno. There are

twelve thousand acres in that orchard. It is on

San Joaquin and Madera sandy loam, the same as

in Sacramento County, and the hard-pan varies,

both in depth and thickness, but the majority of

the trees are planted on blasted land there with

hard-pan near the surface. The hard-pan, as com-

pared with the Rio Linda district, is a little more

dense in that region. I mean, a little harder. It

is a little thicker there than in the Rio Linda dis-

trict. Blasting that thick hard-pan in that area

opens it up and provides drainage for the trees.

I think Fresno is the biggest grape-growing dis-

trict in the world. Those grapes are planted on

land of less than four feet in depth. I know of

vineyards there that are over twenty-five years of

age on two and two and a half feet of soil and still

going and the vines produce, more than one variety,

both table and raisin grapes.

I am also familiar with the Oroville district.

Most of the fruit being raised there commercially

in the neighborhood of Oroville is on hard-pan land.

I have seen orchards on a foot and a half of soil,

and lots of it on two and a half and three feet

—

figs, olives, oranges, plums and peaches. They blast

in the Oroville district for fruit-tree planting.
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There are some very wonderful trees up there.

Some of the best olives in the State are produced

in the Oroville section. The quality of the oranges

is the same. The oranges there mature early.

I am familiar with some of the peach-growing

district in [99] Sutter County, where 1 saw one

of the most beautiful orchards in California, on an

average of three feet of soil. I don't know whether

it was blasted or not. There is a considerable area

devoted to the growing of peaches on the uplands

in Sutter County.

I have devoted considerable time to investigating

the Rio Linda district, and have made several hun-

dred borings there. I know the depth of soil, and

I have made investigations throughout the district

to determine the chemical content of the soil. They

have not been confined to any particular area, but

have been general throughout the district.

Q. From your investigation of the depth of soil

and its chemical content, is there any reason, that

you know of, why in your opinion fruit will not

grow in the Rio Linda district commercially and

successfully, as well as in the Fresno or Oroville

or Sutter County districts on the uplands?

A. No, sir.

Q. In your opinion, is the Rio Linda district

adapted to the commercial raising of fruit?

A. Yes, sir.

WITNESS.—On this tract I found the total con-

tent of phosphoric acid is .22, or 88 pounds per

acre-foot. .18 is acid soluble. Potash, total .9, or
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3,600 pounds per acre-foot acid soluble, .68. The

quantity of phosphoric acid and potash that will be

used by a crop of fruit in a year on an acre of

ground varies ; in phosphoric acid 25 to 50 pounds

;

potash, 50 to a hundred.

I have made some examination and taken sam-

ples of hard-pan on the Hayes tract. I have the

samples with me. These particular samples were

taken in a ditch on the north side of the tract. In

[100] that ditch I observed hard-pan such as is

shown me as Plaintiff's Exhibit 7. That is some

of the red material. It is just dry and hard. It

wT
ill soften up and disintegrate readily when wet.

That is not so hard as some of the stuff that I have.

It is very similar to the surface soil. I have an

analysis of the hard-pan on this tract. So far as

phosphoric acid and potash are concerned, the phos-

phoric acid was .21, the potash .25, lime .47. Those

quantities are very similar in comparison with the

elements in the top soil. There is very little differ-

ence between the hard-pan and the soil.

This material I have given to j^ou here is the

surface, the hardest material. It is disintegrating

now from exposure. If exposed to air and mois-

ture it will readily disintegrate, and form soil ca-

pable of supporting plant life. There is nothing

in it injurious or detrimental to plant life. It runs

a little more in lime content, which is beneficial.

This hard material here, if broken by blasting, will

permit the absorption of water and provide drain-
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age for trees if planted there. It will retain mois-

ture so that plant life will be nourished.

The cost of blasting will vary. Ordinarily, where

you blast two and two and a half feet, I would ap-

proximate it at twenty dollars or thirty dollars an

acre.

Cross-examination.

This Faulkner fig orchard is not a colonization

scheme. It is a subdivision that was sold practi-

cally all to Fresno people. No outsiders were

brought in to amount to anything that I know of.

I would not give you the average depth of soil. I

know the greater portion of that soil is less than

three feet.

I haven't any figures on what that land produces

per acre. [101] I know that there were three

packing-houses in the district, handling the crop.

The advantage of deeper soil for fruit raising is

that you don't have to blast it. It is necessary to

have sufficient soil to hold moisture for the grow-

ing period.

Q. Is not that really the prime requisite for good

fruit raising?

A. I know hard-pan lands that are better than

adjacent sandy lands.

Q. You speak of cultivating this hard-pan for

fruit raising purposes. Do you mean that all that

would be necessary would be to blast it and stick

a tree in the hole that was blasted out and cover

it up and let it grow?
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A. You have to cultivate any soil throughout a

season.

Q. Would you have to fertilize it?

A. No, you don't have to fertilize it.

Q. You don't have to fertilize it or do any sub-

soiling ?

A. Not any more than any other soil. So far as

the plant food in that soil is concerned, that is,

so far as phosphoric acid and potash are concerned,

it is very good.

Q. Do you know how many years this Rio Linda

Colony has been on the market?

A. No, I do not.

Q. You don't know how many acres of it is de-

voted to fruit raising, do you?

A. I have been over it, and I know there are

some orchards on it, but there is lots of it

—

Q. Just a moment. When you speak of orchards,

you mean family orchards, do you ?

A. In a family orchard, if the trees would grow

well, they would in a commercial orchard, too.

Q. But you don't find many commercial orchards

out there, do you?

A. They have never been planted. [102]

TESTIMONY OF W. R. GIBSON, FOR DE-
FENDANT.

W. R. GIBSON, a witness for defendant, testi-

fied:

I reside in Omaha, Nebraska. I am connected

with the Payne Investment Company of Omaha.
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1 had some dealings with Mr. Frank L. Hayes at

the time lie was negotiating tor or inquiring about

the purchase of land at Rio Linda.

Q. How did you first make contact with Mr.

Hayes?

A. We got a list of all railroad employees in

Omaha, and we had a small postal card printed

about the size of a common postal card and sent

them out to all railroad employees.

Q. What was on that postal card?

A. I cannot tell you the exact words, but as far

as I remember it wTas that if they were interested

in the poultry business in California to either sign

the card and mail it back, or to telephone us and we

would call on them.

Q. It was a question of being interested in the

poultry business, was it? A. Yes.

WITNESS.—The Payne Investment Company
was acting as agent for the Sacramento Suburban

Fruit Lands Company in the sale of Rio Linda

lands at that time. Mr. Hayes came in to see me
regarding Rio Linda. When he came in I pre-

sented him with some literature.

Q. Let me ask you whether or not Mr. Hayes ever

received a booklet similar to this which I now show

you, which has been marked as Plaintiff's Exhibit

1, being the Fourth Edition of Poultry Farms and

Orchard Homes'? A. Not in our office. [103]

WITNESS.—We never had any of those books

for distribution in our office, and none of our sales-
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men ever had them from our office. I gave him a

green booklet. That is the only one we ever had.

I handled the transaction with Mr. Hayes. At

that time Mr. Newlands was not in the employment

of the Payne Investment Company, and he had not

been for thirty days. The subject of the conversa-

tion between myself and Mr. Hayes was that he

desired to purchase this land to go into the poultry

business. During those negotiations he never even

suggested that his purpose was to go into the com-

mercial raising of fruit. There was no contract

between Mr. Hayes and the Company until his re-

turn after he made a trip to California and looked

over this land. I know that the purpose of his com-

ing here was to look over the land. I had a con-

versation with him about the land after he returned.

There was nothing in that conversation regarding

the commercial raising of fruit on this tract.

After the contract was entered into on the 29th

of June, Mr. Hayes had some negotiations with me
regarding the purchase of more property, some time

before the first of March—Mr. Hayes had another

piece of property in Omaha he had been trying to

dispose of ever since he made his first purchase out

here, but without results, and came into the office

and wanted to know if we would take in this other

piece of property on more land. At that time I

told him that I thought he had all the land here

that he had any use for. We tried to discourage

him from taking any more land, and had not solic-

ited him or made any representations to him about
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this second tract of land, described as Lot 83 of

Subdivision No. 6. We never made any represen-

tations to him to induce him to purchase [104]

that tract of land by telling him it was adapted to

the commercial raising of fruit. I did not tell him

that the soil was all rich and fertile and that it was

good fruit land.

As to any further negotiations with Mr. Hayes,

he wanted to take another two and a half acre piece.

That deal was not consummated. That was when

he expected to come here anyway, and he came and

the people here would not sell him any more land.

Q. Did you, or, to your knowledge, did any mem-
ber of the firm back there ever discuss the question

of the commercial raising of fruit in respect to the

sale of either one of those tracts as an inducement

for him to buy them? A. No, sir.

Q. Was the existence of hard-pan under this ever

explained to Mr. Hayes prior to the time he made

his purchase? A. Yes.

Q. When and where was it explained?

A. It was talked over in the office about there

being some hard-pan under this land, and then we

had three different meetings where we invited any-

body that was interested in the Rio Linda poultry

business to attend these meetings—and Mr. Waga-

maut, the vice-president of the company, got up

and made a talk and explained it, and Mr. Hayes

was there.

Q. And were you there? A. Yes.

Q. And Mr. Hayes was there? A. Yes.



118 Sacramento Suburban Fruit Lands Co.

(Testimony of W. E. Gibson.)

Q. What was the talk made about hard-pan, what

did he say about it?

A. He said that the trees would have to be blasted

for, and told the depth of the hard-pan, that it ran

in various and different depths.

Q. And made a full explanation of the hard-pan

situation here? A. Yes.

Q. Was the raising of poultry discussed at that

meeting 1

? A. Yes. [105]

Cross-examination.

Mr. WELSH.—Q. Give me the day, the month

and the year when this meeting was held, at which

the hard-pan was explained to prospective pur-

chasers, and at which meeting you say Mr. Hayes

was present.

A. I don't know that I can do that. We had

three different meetings, and I knew that Mr.

Hayes was at two of them.

Q. Give me the dates of the two of them.

A. I cannot give you any date.

Q. Give me the month.

A. I don't think I can give you the month.

Q. Give me the year.

A. We had two meetings in 1926, and one meet-

ing in 1927.

Q. Were the two meetings you held in 1926 meet-

ings at which Mr. Hayes was present ?

A. I think he was at one of them in 1926.

WITNESS.—This was in the spring of 1926.

We held two meetings in the spring of 1926. I
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would not say that Mr. Hayes was present at both.

I know he was present at the last one. I think he

was present at a meeting that was held in the fall

of 1927. I am positive he was at a meeting in 1926,

I don't know which one.

Q. And in 1927, it was in the fall of that year,

was it, that the meeting was held?

A. No, in 1927 it was in the spring of the year.

Q. When was it in 1926? A. In the fall.

Q. You had a man employed by that firm by

the name of Mr. NewTlands? A. Yes.

Q. Did you see him in conversation with Mr.

Hayes at any time [106] during these negotia-

tions ?

A. The first time he came into the office.

Q. On the first occasion Mr. Newlands talked to

him? A. Yes.

Q. At that time did you have this book, or a

similar book as this is?

A. We never had any of those books.

Q. Neither one of the books?

A. Yes, we had the green book.

Q. Did you have a green book ? A. Yes.

Q. Did you have this book? A. Yes.

The COURT.—Is that book in evidence, or isn't

it?

Mr. BUTLER.—It is already in evidence, your

Honor.

WITNESS.—I did not tell Mr. Hayes it was

necessary for him to have twenty acres of land to

raise poultry. I don't think we discussed poultry
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in connection with hard-pan land. I discussed

hard-pan with him because it was in the book in

connection with raising a family orchard. I dis-

cussed with him the raising of fruit on the land

for a family orchard. That is the way I put it.

I did not think he needed twenty acres for a family

orchard. I did not tell him he needed twenty acres

for a family orchard.

I did not say anything to him at all about the

various kinds of fruit that could be planted. I

did not tell him any kind of fruit. I told him I

was there inspecting the land and I had seen various

kinds of fruit raised. I did not say anything about

quantity that could be raised off the land. I did

not tell him it could be raised in commercial quan-

tities. I did not tell him what the production was

from any orchard, because I did not know.

I am still connected with the Payne Investment

Company. [107] Mr. Newlands is retired. He
is living in Omaha. At least, he was the last time

I heard of him. The Payne Investment Company

is still handling land for the Sacramento Suburban

Fruit Lands Company.

Redirect Examination.

Mr. BUTLER.—Q. Mr. Gibson, did Mr. Hayes

give you any reason for his wanting to purchase

the second ten acres of land?

A. Yes.

Q. What was it
1

?

A. He had this piece of property in Omaha, that
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he had been trying to dispose of ever since he made
his first deal, and without any result, and he came

into the office and wanted to know if we would con-

sider taking it in on another ten acres of land, that

he would much sooner have more land than he

needed in California in preference to an extra piece

of property in Omaha he did not need, simply be-

cause he was coming here regardless of whether he

sold the house, or not.

Recross-examination.

Mr. WELSH.—Q. Didn't you negotiate the pur-

chase of the second piece of property for Mr. Hayes

out in Omaha ?

A. Yes.

Q. Did you tell him to mortgage his home, and

then with that money buy the other piece of prop-

erty in Omaha, and then negotiate that to buy

this land out here ? A. No, sir.

TESTIMONY OF OSCAR H. BRAUGHLER,
FOR DEFENDANT.

OSCAR H. BRAUGHLER, a witness for defend-

ant, testified:

I have lived in Sacramento for thirty years. I

was with Mr. Frank L. Hayes as the representative

of the Sacramento Suburban Fruit Lands Company

at the time he came here in 1926 when he first ar-

rived from Omaha. I took him out over the colony.

[108] In the course of our trip there was some

discussion regarding hard-pan.
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After passing over the American Eiver and ex-

plaining the conditions and the developments that

had existed since the Rancho Del Paso had been

cut up fifteen or seventeen years ago, in passing

through the Sacramento business district, as we

passed on through I explained to him that the vege-

tation and the trees that were growing on that land

had all been planted since the acreage was subdi-

vided; that that district was underlain with hard-

pan, and the land I was going to show him, every

foot of it was underlain with hard-pan. About the

hard-pan, he said he came here with the idea of

buying a poultry ranch, and I told him that as far

as the poultry was concerned the hard-pan would

not interfere in any way with the raising of poultry.

When we went out on the Rio Linda Colony I

called his attention to the hard-pan in the ditch, the

little creek on the north, and explained to him that

that ditch took care of flood water in winter and

early spring, and that at times when we had an

excessive amount of rain, the water came out of

the banks and flooded the land, sometimes a hundred

feet from the bank. I told him that that water

would come out and possibly remain for four or

five hours, or half a day or longer, during flood

conditions. He did not offer any criticism or ob-

jection to it on that account. There was very little

discussion between myself and Mr. Hayes with re-

spect to the raising of fruit. I explained to him

that if he was interested in growing, if he wanted

to grow peaches commercially, he should go up to
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Yuba County, or to Sutter County ; that the peaches

there grew better and reached maturity earlier;

that peach buyers went there seeking their product

;

that if he wanted to grow walnuts commercially

there wasn't any better place in the State than

[109] Ventura County, and around that section

of the country; I told him about oranges, that they

did very well in the Fair Oaks district, but that

they did better in the Porterville country. I told

him if he was interested in poultry production it

was my opinion he would not find any place where

he would do as well with poultry as in the Rio

Linda district. He did not tell me at any time

during that trip that his purpose in purchasing

land in Rio Linda was for the purpose of engaging

in the commercial fruit industry, or any other than

the poultry business. He said he intended to go

into the poultry business; that is the only thing I

showed him, poultry-houses, and I brought him to

people engaged in the poultry business. I took

him to five or ten places where people were engaged

in that business. I did not take him to any place

in the Rio Linda district where people were en-

gaged in the commercial production of fruit.

I took him over to Fair Oaks. The purpose of

that trip was that Mr. Hayes was here for a few

days to be entertained, and I wanted to show him

adjacent to our district, and when I was up there

I could show him just how that hard-pan condition

existed and how trees grew in it. In the roadways

that are cut through the Fair Oaks district the
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banks are sometimes cut down for ten or twelve

feet, or in some places fifteen feet, to different

layers or strata of soil, which clearly indicated the

nature of it. I pointed those out to him as we made

our visit over there. When we made that trip to

Fair Oaks and Orangevale he at no time indicated

that he was interested in the commercial raising of

fruit at Rio Linda.

Cross-examination.

All that I discussed with Mr. Hayes was poultry.

I did not [110] take him to Fair Oaks to show

him any poultry-houses. I took him up there as

a part of the entertainment I wanted to give him

while he was here, and to give him a little idea of

California. I took him there to show him the fruit-

trees in Fair Oaks. I did not go into detail as to

how successful fruit raisers were there. I told him

what kind of trees they were.

The general discussion was about poultry all the

time he was here. It was not entirely about poultry

all through Fair Oaks. There was very little talk

about fruit raising. I took him all through Fair

Oaks. I don't think I took him to Orangevale.

When I had him on Lot 78 or 83 I had very little

discussion with him about raising fruit. I dis-

couraged the raising of fruit because he was inter-

ested in the poultry business. I explained the fruit

proposition to him in this way, that if he was inter-

ested in raising peaches commercially he should go

to a peach district; that if he was interested in
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raising prunes commercially he should go to a

prune-raising district, Napa County or Santa Clara

County. I told him that the prunes there reached

a better size and carried a better shipping content

and were sweeter in Santa Clara County than the

Larger prunes that grew in a cooler climate.

Q. What brought up that discussion 1

?

A. It was just a general discussion.

Q. What did he say to you about raising- fruit on

this land?

A. It was nothing more than when we passed a

family orchard, or something of that kind. I did

not recommend anything further than a family

orchard to him.

Q. I am speaking of the conversation you had

with him when you were on this land. I understood

you to testify 3^011 discouraged him [111] from

atempting to raise fruit on that land for commercial

purposes. Is that right?

A. Yes, because he came here to go into the

poultry business.

Q. You felt at that time that the land was not

adapted to raising fruit in commercial quantities,

did you ? A. Absolutely not.

Q. It was not adaptable, do you mean ?

A. It is adapted to raising fruit in commercial

quantities.

Q. It is? A. Yes, but you have to use care.

Q. But at the same time you discouraged him

from going into the fruit-raising business on that,

land? A. Yes, I would have discouraged it.
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Redirect Examination.

I discouraged him from going into the fruit busi-

ness at that time, because the district has been laid

out for a poultry district. Fruit buyers do not go

to Rio Linda to buy fruit, to any great extent.

One of the best cherry orchards around Sacramento

is in Rio Linda. It has produced as much as a

thousand dollars net to the grower per year per acre.

The market conditions of fruit during the years

1926 and 1927 have been very discouraging. That

was one reason why I did not recommend his going

into fruit.

Recross-examination.

I did not tell Mr. Hayes that the tract of land

he bought from my company would be adapted to

the successful raising of cherries.

TESTIMONY OF FRANK L. HAYES, IN HIS
OWN BEHALF (RECALLED IN REBUT-
TAL).

FRANK L. HAYES, plaintiff, in rebuttal, testi-

fied:

Mr. WELSH.—Q. Were you at any meeting as

described by Mr. Gibson?

A. No, sir. [112]

Q. Where were you at the time, in the fall of 1926

and the spring of 1927 %

A. I was in Omaha. In 1927 when we closed the

second deal I went to Minneapolis. I was in Minne-

apolis when they had their meeting.
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Q. In 1926 did you attend any meeting?

A. No, sir.

( Iross-examination.

Mr. BUTLER.—Q. How do you know that they

had a meeting 1

?

A. Because they told me they were going to have

one, and I went to Minneapolis to see my cousin

after I had closed the second deal, and I did not

get back in time to attend the meeting.

Q. How long were you in Minneapolis'?

A. I was there about five days, I believe.

Q. You were not in Minneapolis at the time of

the first two meeting's in 1926, were you?

A. I was in Omaha, and I was working, I was

railroading.

Q. How did you know they had any meetings in

1926?

A. I don't know that they had any, only just as

they said they were going to have some.

Q. They told you they were going to have some?

A. They told me they were going to have some,

but I did not attend any.

TESTIMONY OF IDA E. PERRA, FOR PLAIN-
TIFF (IN REBUTTAL).

IDA E. PERRA, a witness for plaintiff, in re-

buttal, testified:

I am acquainted with Mr. Lambert Hagel. I have

known him for a couple of years. I was acquainted

with him in the latter part of November, 1927. I
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was present at the home of Mr. and Mrs. Krai in the

Rio Linda district, with my husband, Mr. and Mrs.

Krai, being present, and also Mr. and Mrs. Hagel

and Mr. and Mrs. Klein. [113] At that time and

place Mr. Lambert Hagel said to those present, in-

cluding myself, "The land in the Rio Linda district

is too shallow for the raising of fruit, and it is

foolish to plant fruit-trees there and expect them

to grow."

Cross-examination.

My husband and I are plaintiffs in a similar piece

of litigation pending against this company, and we

are also contributing toward the maintenance of all

this litigation.

The conversation I speak of was in the latter part

of November, 1927. My memory is clear as to the

exact language used. He said it was very plain that

this was not fruit land, and he thought it would be

foolish to plant trees outside of a family orchard

on shallow soil like this.

Q. Is it not a fact that he said that grapes pro-

duced a better income and one would be foolish to

plant fruit-trees because the fruit market was so

low?

A. No, he did not say anything about the market.

Q. And your memoiy is perfectly good for that

length of time on that conversation, is it?

A. Yes, about the trees. He didn't say anything*

about the grapes.

Mr. WELSH.—That is our case, your Honor.
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Mr. BUTLER.—I would like to make a mot inn

for an instructed verdict upon the following

grounds

:

(1) That the evidence is insufficient to show thai

defendant deceived and defraud plaintiff in the

making of the contract referred to in plaintiff's com-

plaint for the purchase by plaintiff from defendant

of the tracts of land referred to, or either of said

tracts. [114]

('2) That the evidence is insufficient to show that

the defendant misrepresented the quality or the

character of the land purchased by plaintiff from

defendant, or the value thereof.

(3) That the evidence is insufficient to show that

plaintiff has been damaged by any act on the part

of the defendant.

(4) And, further, upon the ground of the pre-

vious inspection by the plaintiff and the opportunity

to discover the conditions.

The COURT.—The case is based on alleged false

representations that the land was well adapted to

commercial orcharding. Of course, the testimony

will have to show that. Our own common sense

indicates that it is not an easy matter for a man to

go out and look at the ground and see these things.

It might require experts to tell it. We have had

experts here, and even the experts differ about it.

The Court is of the opinion that the evidence is

sufficient, if the jury accept it and render a verdict

for plaintiff, to sustain it. Therefore, the motion

will be denied.

Mr. BUTLER.—Exception.
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Before the Court's charge to the jury, defendant

requested the following instructions, among others:

"DEFENDANT'S INSTRUCTION No. 1.

You are instructed that plaintiff cannot recover in

this action unless he was deceived by the alleged

representations, for if the means of knowledge are

at hand, equally available to all parties, and the

subject of purchase is alike open to their inspec-

tion, if the [115] purchaser does not avail him-

self of these means and opportunities, he will not be

heard to say that he has been deceived, unless he was

induced by trick or misrepresentation of defendant

not to make such inspection."

"DEFENDANT'S INSTRUCTION No. 2.

You are instructed that a representation which

merely amounts to a statement of opinion, judg-

ment, probability or expectation, or is vague and

indefinite in its terms, or is merely a loose, con-

jectural or exaggerated statement, cannot be made

the basis of an action for deceit, though it may not

be true, for a party is not justified in placing re-

liance upon such statement or representation."

"DEFENDANT'S INSTRUCTION No. 3.

You are instructed that this is what is commonly

known as an action of deceit. The gist of the action

is fraud. Fraud necessary to support the action

exists where a person makes a false representation

of a material fact, susceptible of knowledge, know-

ing it to be false, with the intention to deceive the
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person to whom it is made, and the latter, relying

upon it, acting with reasonable prudence, is de-

ceived and induced to do or refrain from doing

something to his pecuniary loss or damage. In

order to support an action of this kind, it is neces-

sary for the plaintiff to satisfy the jury by a pre-

ponderance of the evidence, (1) that the defendant

made a substantial, material representation [116]

respecting the transaction; (2) that it was false;

(3) that when it. made it it knew it was false; (4)

that it made it with the intention of inducing the

plaintiff to act upon it, (5) that the plaintiff was

misled thereby, and, in reliance thereon, did act

upon it, and he thereupon suffered damage. If

you should find that the plaintiff has failed to prove

any one or all of these essential elements, your ver-

dict should be for the defendant."

"DEFENDANT'S INSTRUCTION No. 5.

The essence of a cause of action for deceit con-

sists in the fact that the false representations were

made with intent to deceive, such intent being a

necessary element to constitute actual fraud.

It must appear from a preponderance of the evi-

dence that the false representations, if any, were

made by defendant with a fraudulent intent, and

for the purpose of inducing the plaintiff to act

upon them."

"DEFENDANT'S INSTRUCTION No. 9.

You are instructed that the representation of de-

fendant, mentioned in the evidence, must have been
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with regard to a material matter to constitute the

basis of an action for deceit, and that to be material

they must have been with respect to ascertainable

facts, as distinguished from mere matters of opinion

or speculation." [117]

"DEFENDANT'S INSTRUCTION No. 10.

I instruct you that general assertions or expres-

sions of a seller in commendation of his land and

bragging upon it, commonly called 'dealer's talk,'

do not constitute any ground for an action of deceit

or fraud; such statements are generally regarded

in the law as mere expressions of opinion, upon

which a purchaser cannot safely rely."

"DEFENDANT'S INSTRUCTION No. 11.

I instruct you that the expression of an opinion

is not a representation and does not amount to a

fraud, although false. So if the purchasers had

an opportunity to examine the property and as-

certain its value, the defendant's representation as

to the value of the property, if any it made, is but

the expression of an opinion and not actionable,

even though false and fraudulent. '

'

"DEFENDANT'S INSTRUCTION No. 14.

In order for the plaintiff to recover in this action

he must prove that he has suffered actual damage

by reason of the alleged fraud. Unless he proves

this, he cannot recover. Therefore, if you find from

the evidence that the value of the property which

the plaintiff purchased is equal to or greater than
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the value of the property and money which he gave

or agreed to give for it, your verdict must be for the

defendant." [118]

CHARGE TO THE JURY.

The COURT.—Gentlemen of the Jury: You have

heard the evidence and. the arguments, and now it

is for the Court to deliver to you the instructions;

thai is mainly to make you acquainted with the

law which applies to the case, and in the light of

which you will determine the facts. Remember,

you take the law from the Court, and having thus

taken the law from the Court you proceed to de-

termine the facts in the case, and we take that from

you as disclosed by your verdict.

This is what is termed a civil action. The plain-

tiff makes certain allegations as a ground of action

against the defendant, which the defendant denies,

save and excepting that the bargain was made be-

tween the parties. It devolves upon the plaintiff,

before he can recover in this action, to make it

appear to you by the greater weight of the evidence

that his allegations in substance are proven by the

greater weight of the evidence before he would be

entitled to a verdict at your hands. The allegations

in the complaint are various false representations

which the plaintiff alleges were made by the de-

fendant. The plaintiff is not required to prove

them literally, word for word; nor all of them. If

he proves enough to sustain his case in substance

by the greater weight of the evidence, that is suffi-

cient to entitle him to a verdict at your hands.
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The defendant is not obliged to prove that any

representations it did make were true, or it is not

obliged to prove it did not make the representa-

tions; all that is necessary for it to do is to offset,

if it can, any case that has been made by the plain-

tiff.

The issue simply is, are the false representations

made, were they false, did they contribute to induce

the plaintiff to purchase the land, and has he been

damaged? [119]

When you ask yourselves whether the greater

weight of the evidence is with the plaintiff you do

not look to his evidence, alone, you take all of the

evidence into consideration, that for the defendant,

as well as that for the plaintiff, and ask yourselves

whether, viewing it as a whole, considering it as a

whole, the greater weight is with the plaintiff. If

it is, he is entitled to a verdict. If the evidence is

in equal balance, or if the greater weight is with

the defendant, then, of course, the plaintiff is not

entitled to recover. No matter how good a case a

plaintiff may have when he comes into court, he

must prove it with the requisite amount of evidence

before he can expect to get out of court with a

verdict at your hands. When you come to ask

yourselves whether the greater weight of the evi-

dence proves the plaintiff's case, you are of neces-

sit}'' compelled to pass on the credibility of the wit-

nesses, to some extent, because there is considerable

conflict between the witnesses in this case. That is

peculiarly the function of the jury, to determine

which witness speaks the truth, what weight you
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will give to his testimony, what inferences you will

draw from the circumstances that arc disclosed as

surrounding the case.

In determining the credibility of the witnesses,

ymi lake note of the demeanor of the witness on the

stand, whether he is fair, frank, open, or whether

he is evasive or forgetful, whether he seems to have

the requisite knowledge in respect to the matter he

is testifying about, whether you believe he is honest

enough to report accurately the result of his investi-

gation, his observation, and his knowledge. You take

into consideration the interest of a witness where any

appears. There is some, of course, on both sides of

this case. The plaintiff, himself, is largely inter-

ested; and the defendant corporation is interested,

and it appears by one or two at least of its agents

who have testified here in its behalf. [120] Ask

yourselves whether such interest, if there is any,

in the case, has influenced any witness to depart

from the truth in the hope that he can make the

worst appear to be the better reason to you, in the

hope that he can deceive you and one side or the

other secure a verdict to which it is not entitled.

A witness may contradict his own statements. It

is for you to determine where the truth is. It may
appear in some instances that at some other time

or place the witness has made contradictory state-

ments. If that is true in this case, you, of course,

will consider that.

There is a maxim that a witness may be presumed

to speak the truth. But you may see instant reason

why you will not give him the benefit of that pre-
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sumption
;
you may see it in his demeanor, or other-

wise, and you may refuse to accord it to him. You

may see it in the unreasonableness of his statements,

or in contradictions made in his own testimony, or

that he has been contradicted by others. When two

witnesses flatly contradict each other, and there is

considerable of that in this case, there is no pre-

sumption that either speaks the truth, and upon

other considerations you determine which speaks

the truth, and how far.

If a witness testifies falsely in any particular, and

you believe that he has, you distrust all the balance

of his testimony, and if your judgment approves,

you can reject it all, because if his oath has not held

him faithful to the truth in one instance how can

you be assured that it has in other instances.

You are not obliged to believe anything is so

simply because a witness swears it is so. If a wit-

ness wants to, he can swear that black is white.

You would not be disposed to believe that. You

must test out what he swears to by the credibility

[121] of it, by the reasonableness of it, whether

probable or improbable, and whether, taking into

account all that makes for credibility, you are in-

clined to believe he has testified truthfully.

When experts testify, as here, you must remem-

ber that the same rule applies to them. You are

not obliged to believe a thing is so simply because

some expert swears it is so. Four experts in this

case flatly contradict one another, some in respect

to facts, and some in respect to opinions. An ex-

pert is one who is supposed to have special knowl-
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edge upon some subject more or less abstruse and

not open to the average man without some industry

in penetrating its mysteries, more industry than he

is inclined to give to it. In so far as you believe an

expert has the ability to know and honestly to tell

you correctly, you will give credit to him, and no

further. When they contradict each other you will

determine which of them speaks the truth, the same

as with any other witness whom you prefer to be-

lieve, or whether you do not believe, either, then,

on your own common sense, you determine what is

likely to be the truth with respect to the issue in

which they contradict each other.

You may prefer to believe circumstances to any

witness. A witness may swear to anything. I do

not say they have in this case. I am putting that to

you as an illustration. Certain circumstances may

point, unerringly to the truth. You might deter-

mine that for yourselves by a myriad of illustra-

tions. So the law says a jury may prefer to believe

the general surrounding circumstances rather than

the statement of a witness in regard to the same

matter.

In this case, one witness is enough to prove any

fact involved in the issue, provided you believe he is

entitled to credit [122] and give him credit ac-

cordingly. In other words, the number of wit-

nesses is not vital. You may prefer to believe one

witness on one side to several on the other side.

It is a matter for your judgment. Ordinarily, if

vou find the witnesses have equal opportunity of
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knowing, an equal recollection, an equal honesty in

reporting it to you, you might prefer to believe that

the testimony of several witnesses might be of more

value and entitled to greater weight than the testi-

mony of one witness to the contrary.

So much for the rules by which you arrive at the

credibility of witnesses. I might close in respect

to that, Gentlemen, by saying this: You determine

the credibility of witnesses here just as you de-

termine the credibility of men with whom you deal

in daily life. Most of you, I suppose, are business

men. I have not any doubt you take some pride in

your sufficient knowledge of human nature that

when you are bargaining with anyone in your busi-

ness you are able to determine so much in respect

to the statements of the opposite party that he can-

not, as the common saying is, "put anything over

on you." Just the same way you determine the

truthfulness and the honesty of the men with whom
you deal in daily life, you determine the truthful-

ness and honesty of witnesses on the witness-stand.

A great many instructions have been presented

to the Court with the request that they be submitted

to you. They are abstract propositions of law,

most of them fairly accurate, and in so far as, with-

out amendment, they can be given to you, the Court

will give them, in substance, in direct application

to the facts of the case. I think you will under-

stand them better, and remember them better that

way than if I read to you in singsong a lot of ab-

stract rules and then later on referred to the facts

in the case.
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This is an action founded, as the plaintiff says,

upon [123] false representations made to him to

induce him to buy the land he bought from the de-

fendant. They all agree on that. He made his

bargain down in Omaha, Nebraska, one in 1926, and

one in 1927. He bought a little more than 20 acres,

at $400 an acre,—land lying some ten, eleven, or

twelve miles from your city, according to the wit-

ness Kerr. He says he was induced to buy that

land, in substance, by the false representation that

it was well adapted to the growing of deciduous

fruits commercially. That is about the gist of

plaintiff's alleged representations. Both parties

seem to have accepted that and tried the case on

that theory, both in their opening statements, in

their evidence, and in their final arguments to you.

So we will put it that way. First, is that repre-

sentation proven by the greater weight of the evi-

dence? First of all, was the representation made?

You must remember that in cases where false repre-

sentations are charged—legal fraud it is termed

—

that fraud is never presumed. All business trans-

actions, in the beginning, are presumed to be fair

and regular; before you conclude to the contrary,

there ought to be sufficient evidence to persuade

you and prove to you that fraud has been com-

mitted and deception has been practiced, and that

someone has been damaged. The burden is on the

plaintiff to prove the fraud. Fraud is not pre-

sumed. Yet fraud may be inferred from circum-

stances, deception may be inferred from circum-

stances.
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Coming now to what is necessary to appear in this

case before the plaintiff is entitled to a verdict

:

First, he must prove to you that the representation

was made to him by the defendant through its agent.

Of course, the defendant corporation can speak only

by agents; it has no body or soul of its own, no

mouth to speak; all corporations speak through

their agents. Its agent is not only the man who

spoke for it, but it is the advertisements, [124]

the literature it puts out, for, indeed, that literature

is prepared by some of its agents. That is the way

a corporation speaks. The complaint says that the

representation was made to the plaintiff, both by

these written books and by the agents of the de-

fendant with whom he dealt. He testified he first

fell in with Newlands, down in Omaha, and that

Newlands said he had seen all this land, and that

it was very rich and fertile, and highly productive

land, he knew the soil, and the products, and he

would show him the literature if he would come to

the office. He went to the office. He met Newlands

and Gibson there, and they both told him that this

land in Rio Linda was well adapted to the successful

growth of deciduous fruits commercially. The

plaintiff also said he read these books, and that

therein he finds those statements. They are in the

yellow book, Gentlemen of the Jury, there is no

question about that, at all; there is no reasonable

interpretation of this book other than that it repre-

sents that the lands in Rio Linda are well adapted

to successful orcharding commercially. And, as a

matter of fact, the defendant's counsel, in the final
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argument, says they stand on the book. Well, they

nnisl stand on it, Gentlemen, because it is their

book, and the green book also, and that they main-

tain the truth of those representations. So if the

plaintiff saw this book, and he says he did, he says

the}- gave it to liini in Omaha; Gibson appears on

behalf of defendant and says that he has never had

that book. I did not understand that plaintiff said

he got it from Gibson. Maybe Newlands gave it to

him. If he had that book and read it before he

made the first contract, it is wholly immaterial

who it came from, because the defendant gave it

out as advertising to impress the person into whom-

soever 's hands it might fall. The representation

was there, and he has a right [125] to count upon

it. lie says, further, that one of the agents said

the same thing; in fact, he mentioned several of

them as having said it. He says that Schei made

that statement, Braughlar made it, Newlands and

Gibson, and McNaughton. Gibson and Braughlar

have taken the stand and said they did not; the

others have not been brought to deny what the

plaintiff has said in that regard. You may ask

yourselves the question, Why should not the agents

have made the representation when the company

was issuing its pamphlet to the same effect? If

you are merchants and you send out your advertis-

ing to bring in customers, do you hesitate to repeat

orally to your customer what you represent in your

advertising'? That is one way by which you might

arrive at the determination whether the plaintiff

is truthful in that respect, or the two witnesses for
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the defendant, who alone deny it, Gibson and

Braughlar. But, as I said to you, it is in the book,

and that is enough for the plaintiff's case, if he

read it before he entered into these bargains, and

he says that he did, and it is for you to say whether

or not he did.

So, taking the representation as made, you pro-

ceed to the next step; that is, if you find that the

representations were made either by the agents,

or by the book, by the greater weight of the evi-

dence, the next step is, was that representation

false? There is the big issue in the case, Gentle-

men of the Jury. The plaintiff must prove that,

he must make it appear to you, from a consideration

of all the evidence in the case, that the greater

weight of it is that the representation was false

when made to him that the land was well adapted to

commercial orcharding. That is what it amounts

to. To maintain that upon his part he presents to

you several witnesses who have planted trees on

on their land out in Rio Linda—they all agree that

this section of the country is [126] all pretty

much alike so far as the soil and its adaptability to

production is concerned, and they testify to you that

they planted their trees, and that for two or three

years they flourished, and then they seemed to pine

away and die. The plaintiff then presents the wit-

ness Davis, who testifies that he is an agricultural

chemist, and has the learning to be called an expert,

and he has testified to his learning and ability, and

it will be for you to determine if he has it. He
testified that he examined the land, and that the soil
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has an average of only some twenty-eight inches,

if I remember right, that it ranges from three

inches to forty-two inches in depth down to hard-

pan, and that that soil, as it stands, is not sufficient

to support, trees for the length of time and in the

condition necessary to successful commercial or-

charding. He tells you the reasons as he sees them.

First, there must be five feet of soil, he says, neces-

sary to supply the food elements to the tree, and to

the fruit, to afford anchorage to the roots, to afford

a reservoir of sufficient moisture, and drainage so

that the tree will not be drowned out by a surplus

of water. Mr. Davis says also that blasting can-

not be done on this land because the hard-pan is too

deep ; that this hard-pan is very thick, six to forty-

eight feet on this colony, and twenty feet on land

adjoining where he had an opportunity to see it

in a well pit. He says the eighteen inches of the

twelve inches on top is very hard, and that below

that it is stratified some, some softer, but, agri-

culturally, it is the same in its effect, namely, it

holds the water. He says it cannot be blasted to

do any good, because it is too deep to break through

to find sufficient porousness in the ground to inject

the water and to drain away, and to afford access to

the roots. He says it cannot be done there because

it is too deep. If it is shallow it may be [127]

broken through. He says he has had seven years

experience at Antelope, trying to raise fruit and

almonds on shallow lands of the same general char-

acter. He said he made a dismal failure out of it.

He says he was taught in school that five feet was
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necessary. He said he was taught that at the uni-

versity—your University. He said the authorities

there maintained it. He was not asked what books,

and he did not volunteer it. He further tells you

that in this soil there is a lack of those essential ele-

ments, phosphoric acid and potash, especially for

the fruit—not alone for the tree, but for the fruit.

It is very deficient, he says, in both. Mr. Davis

pronounced it as his opinion, based on his learning,

that this land will not raise deciduous fruits in

commercial quantities.

The defendant opposes that, and maintains that

it will. It produces a number of witnesses here

from Rio Linda who tell you their experience in

growing-

trees out there. Some of them assuming

to be raising fruit commercially, and others not.

This district, you will remember, has been in

progress for quite a number of years. I think the

yellow book says it was 1912 when it commenced,

or, rather, when the company sold its first tract

to some customer. These witnesses tell you they

find that the trees flourish all right, as far as the}*

have tried it out, that crops are good. In some

instances they have given you quantities. Of

course, where a man says his crop is good, that is a

general term. What he might mean by good might

not mean good to another. But, as I say, some of

them gave you quantities. Turkelson, I think, told

you how much he had sold in one year. Some gave

quantities, and some did not. Turkelson has been

there some ten, or twelve, or fifteen years, my
recollection is. [128]



vs. Frank L. Hayes. 145

Mr. Morley testified to his efforts on near-by land

in Arcade. He tells you about other orchards,

Fletcher, Wamser, Harris, and Holmes, all near by,

that they had heavy crops. In his opinion it would

grow successfully. These men that he mentioned,

he says, had commercial orchards. It would have

been more enlightening to you and of more value

if the defendant called those men and let them tell

you about their dealings with this land of theirs.

They could have given you figures. It would not

be the mere statement of somebody else that they

looked good, or they produced a heavy crop, or the

like. The defendant has not called them. You
may take Mr. Morley 's testimony in respect to it

for as much as you think it worth, and no more.

There is a rule of law that if a party produces

weaker evidence when stronger evidence is available

to him, the jury may take that into consideration

in determining how much weight you will give to the

weaker evidence. The men who own the orchards

and grow the orchards would be better able to give

results than some passerby or some caretaker who.

does not know the results through a series of years

of handling the orchard. It is for you, however, to

determine the weight to be given to any particular

piece of evidence before you.

The defendant also presents Mr. Twining, who
also may be taken as an expert. He tells you that

Fresno, Sacramento, and other places on like lands

raise deciduous fruits commercially, good crops,

heavy crops, in certain large orchards and the like,

when the land is properly prepared by blasting.
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Apparently that, Gentlemen of the Jury, would

indicate they agree with Mr. Davis that shallow

soil of two or three feet is not enough, it takes

more, because when the soil is only so deep Mr.

Twining says they [129] blast the hard-pan in

order to furnish a greater depth so the roots will

go down and have their anchorage and their mois-

ture as Mr. Davis says. Mr. Twining says it all

becomes soil to a certain extent, in a general sense,

when it is broken up. Mr. Twining says they must

blast. He saj^s it can be blasted through at Rio

Linda. He says the hard-pan is only two or three

inches deep, that is, that which is impervious and

hard—perhaps it was a little more than that. He
says that under that it is softer and it will break

through the top and the roots will penetrate and go

down. He says the hard-pan will absorb the water.

Mr. Twining says the samples are only hardened

soil; Mr. Davis says they are sandstone. They all

agree that in the ditch where it has been exposed to

water and air it still stands there. They both bring

samples here from the ditch. You decide which is

entitled to the greater weight. Mr. Twining says

he analyzed the soils; Davis says he analyzed them.

Now, Gentlemen of the Jury, if there is anything

that is capable of being proven to almost an ab-

solute certainty it is a mathematical problem or a

chemical analysis, and why men should differ in

their chemical analyses is one of conundrums that

cannot be explained except on the theory that they

did not take their samples fairly, either intention-

ally or unintentionally, or they did not analyze them
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accurately, either intentionally or unintentionally,

or that they did not honestly report the results to

yon. I cannot come to any other conclusion. Mr.

Davis says thai he found one-eighth to one-tenth of

what Mr. Twining' says he found. Putting it the

other way, Mr. Twining says he found eight to

ten times as much of those vital elements as Mr.

Davis says he found. Now, because expert testi-

mony presents so much difficulty, Gentlemen of the

Jury, is one of the reasons why it has been some-

times suggested that it should be [130] left up to

the Court in a case to appoint an expert who would

make the test or the examination in a given case,

and report it back to the Court. But that has not

been done in this case, Gentlemen, each side has pre-

sented its own expert, and it is a question for you

which one you will believe. Mr. Twining says that

there is ample of these vital elements, phosphoric

acid and potash, in this land, and that in his judg-

ment it is well adapted to the growing of these

deciduous fruits commercially after it is blasted,

and the like, so the bottom soil will be broken up,

and that the roots will go down.

Now, Gentlemen, that is the issue. By the

greater weight of the evidence, taking it all, is it

proven to you by the greater weight of the evi-

dence that the land bought by the plaintiff is not

well adapted to commercial orcharding. If you

find that proven by the greater weight of the evi-

dence, then you proceed to the next step. Plain-

tiff's case would be made out so far.
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The next step is, did the defendant know that

that it was false? As I say, having found it false,

if you do, then the next step for you to determine

is, did the defendant know it was false, or in reason

ought he to have known it, or did it make this as-

sertion positively, which is the equivalent of knowl-

edge in the eyes of the law. If it did not know it,

why shouldn't it have known it? It had handled

these lands and dealt with them for fourteen years

before it sold this land to the plaintiff. It had

been advertising them as fruit-lands well adapted

to orcharding. Its own name indicates its purpose

—Suburban Fruit Lands Company—not Suburban

Poultry Lands Company. It had its experts,—its

horticulturaZists and others, and why wouldn't it

know? It undoubtedly had access to chemists.

Shouldn't it have [131] known if it did not

know? Furthermore, it makes this assertion posi-

tively, taking the book for it, and taking the plain-

tiff's statements, if you do, as to what the agents

told him. When a company or a man asserts posi-

tively that a thing is adapted to this or to that, is

proven to be adapted to this or to that, he is bound

to have the knowledge, and the law will not hear him

to deny it. It is to be inferred that if it was false

if he knew it was false. In legal contemplation, it

is the equivalent. If you believe from the greater

weight of the evidence that the defendant knew it

was false, or should have known it, or made a posi-

tive assertion, that infers knowledge, and then you

proceed to the next step, and that is, did the de-

fendant make this statement with the intent that
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the plaint ill* should believe it and rely on it, and

enter into the bargain to buy the land? Why did

they put out advertising- but to have the prospect

believe it and come in and act on it and deal with

them and buy? That is common sense. Kemem-

ber that the law is not much more than common

sense. Sometimes it is not as good as common sense.

You can act pretty well on your common sense in

dealing with these problems. What did these

agents make that statement for? What was the

book put out for, except to have the statement be-

lieved? So no reasonable person could come to

any other conclusion, Gentlemen, than that the de-

fendant wanted the plaintiff to believe those state-

ments, and to act upon them and buy the land.

The defendant, speaking through its agents, need

not have in mind the gross idea, we will cheat, de-

fraud, and deceive the plaintiff. No. All the in-

tent necessary to impose liability upon the defend-

ant is that it put out this advertising with the in-

tent that it would be believed, that its agents made

the statement with the intent that they would be

believed and relied upon by the plaintiff, and acted

[132] upon by him in entering into the bargain.

So if you do find by the greater weight of the evi-

dence that the defendant had this intent to influ-

ence the plaintiff to buy the land then you come to

the next step, and that is, did the plaintiff believe

it, and was he induced, in whole or in part, by rea-

son of that, to buy the land. In asking yourselves

that question, whether the greater weight of the

evidence in respect to it is with the plaintiff, re-
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member where the bargains were made, down in

Omaha is where it started. He was a railroad

brakeman. He did not know anything about Cali-

fornia, or California fruit lands, or their values, or

the method of growing fruit, or acquainted with

the fruit industry—taking his statement for it, and

there is nothing to the contrary, and that sounds

reasonable. He says he believed what he was told

by the agents. He says he believed the agents and

he believed the representations in the book. Ask

yourself why shouldn't he believe it in his condi-

tion? He was dealing with experts; the defendant

held itself out as having expert knowledge. It ad-

vertised that it had experts—horticulturists, and

the like. Now, it does not necessarily mean that

you have to be a college graduate in order to be

an expert. One of the witnesses testified here that

he had not been through college, but that he was a

horticulturist, a horticultural expert. It is not

always necessary to have a college degree to have

expert knowledge. The plaintiff visited the land

before he made his first bargain. Remember,

again, what he was, his ability, his occupation. He

says he was taken out on the land by Braughlar,

first. I think he did say that he was on the land

a little while, two or three hours, and Braughlar

came around and showed him two or three places,

and took him somewhere else, up to Fair Oaks and

elsewhere, and showed him lands. Finally, the

plaintiff went to Oakland. [133] According to

his statement, he had not seen any of these lands

which he afterwards purchased. He came back
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from Oakland and went out two or three times with

the same agent of the defendant—Braughlar,

again, I think, or with some agent of the defendant,

and he says that he was on this first lot that he pur-

chased. He bought two lots. He was on the first

one only, and he gave it a casual looking over; he

did not know anything about soil, or California

lands, or fruits, and believing what the defendant

told him was true that is all the investigation he

made, and he did not discover that the representa-

tions were false, if you find they were false. Then

he went back to Omaha and bought the first tract.

He paid $4,000 for ten acres. You will treat it,

Gentlemen, as though he has paid all the money.

He has, in legal contemplation, paid the land. He
gave his note and mortgage. Nobody knows where

the note is. That is not in issue here. It will be

paid eventually, that is to say, if you render a ver-

dict for plaintiff that will be an offset in the judg-

ment, that is, providing the defendant has the note.

So you treat the case, in your consideration of it,

just as if he paid the full amount. The pleadings

show he paid nearly all of it. It was in June, 1926,

he bought the first ten acres. In March, 1927, he

bought a second piece for the same amount of

money, ten acres, at $400 an acre. He says Gibson

solicited him. It does not make any difference who

solicited him; that is not important. Do not be

diverted by little side issues in the case, except as

they may affect the credibility of a witness. It

does not matter whether the plaintiff hunted them

up and bought the land, or whether they hunted
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him up. The only question is was he induced by

buy by false representations to his damage? Well,

anyway, he bought the other ten acres, and then he

came out here. [134] After that he said he found

that he was cheated. Now, there is some conflict

as to what was told to him about hard-pan, and all

that. That does not amount to anything in the

case, except in so far as it may affect the credibil-

ity of the witnesses, because the bargain had been

made, the contracts had been closed, the deal was

made, and if he was cheated he was, and if he was

not cheated he was not, and that is all there is to

it, and whatever was said after that would not af-

fect the situation as of the time when he bought, at

all. So you need not spend much time considering

whether he or Braughlar was telling the truth as

to the subsequent conversations, except in so far

as it might have an effect upon the credibility of

the two witnesses, respectively.

Part of the theory of the defense is that he did

not buy this land for fruit raising, he would have

bought it anyhow, he would have bought it for poul-

try. It is immaterial what the prime purpose was

in buying, whether he intended to go into the fruit

business, or into the poultry business, providing

the representation that it was adapted to commer-

cial orcharding had an influence on him to make

the bargain. If he would have bought the land re-

gardless of this representation as to its value for

commercial orcharding, he was not damaged by

that, and that does not amount to anything. But

when one person makes a representation to another
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to induce him to enter into a bargain, you cannot

look into his mind and Bay how much influence one

representation had, or how much influence another

representation had, with much ease. He says he

was influenced by it. If you bu}7 a piece of land

you are glad if it has many attributes of value, no

matter what you intend to devote the use of it to.

You are pleased and influenced ordinarily, by as

many different purposes it can be put to, no [135]

matter what purpose you intend to put it to. If

you go out and buy a home in the outskirts, and

the agent tells you, "This is a good home, it is

worth the money, and I will tell you something else,

in a few years there is going to be a railroad out

here, or there is going to be an opera house and a

hotel out here, and your land will be wTorth some-

thing more as a place for a store, or for a business

purpose," and if you believe that, and that contrib-

utes to induce you to buy the place for a home, you

have been cheated and defrauded, and the man is

liable to you, even though you never build a store

on it. 'So the plaintiff, here, may have been in the

same situation. He says he was not coming here

for poultry—that he was a single man, he was

coming here to engage in orcharding eventually.

And no matter what his purpose was, if it gave to

the land an additional attribute of value in his es-

timation that in the future it might be devoted by

him, or some one, to commercial orcharding, that

is all the inducement that is necessary to enable

him to recover in this action, if it induced him, in

whole or in part, to enter into that bargain, the
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representation that the land was well adapted to

commercial orcharding, that is enough for his case.

You need not stop to figure out whether he intended

to raise fruit as the chief thing, or fruit as an in-

cidental thing, or not. So if you believe from the

greater weight of the evidence that the plaintiff did

believe the representation that the land was well

adapted to commercial orcharding, and that he did

attach value to that, and it did have some influence

in inducing him to buy the land, then the plaintiff

has made his case thus far. Then the next step

would be, it must appear that he was damaged.

That, again, is an important matter. If the land

was actually worth $400 an acre, no matter how

many false representations were made to plaintiff,

he would have received [136] as much in value

as he paid for it. There is no legal damage, unless

the land was worth at that time less than what he

paid for it. iSo you are to determine, then, what is

the value of the land. If you believe it was worth

$400 an acre, then, of course, the defendant is en-

titled to your verdict. If you find it was worth

less than $400 an acre, then the plaintiff is entitled

to a verdict for the difference. You understand

that. If it was worth $100 an acre, he would be

entitled to a return of $300 an acre. If he gave

that much money for something he did not get, he

should have it back. The defendant is not entitled

to keep it. If it was worth $200 an acre, he would

be entitled to a return of $200 an acre. You will

allow him the difference between what you find the

land to have been worth when he bought it, as that
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is the time of the test, and what he paid for it,

which is conceded to be $400 an acre.

So, Gentlemen of the Jury, going back once more

to the visit the plaintiff paid to the land before he

bought any of it, remembering his condition, his

vocation, his ignorance of California land and what

was fruit land, and what was adapted to fruit, of

course if he, by that inspection of the land that he

made, would be apprised of the fact that the

representation was false as to its adaptability to

commercial orcharding, then, of course, he would

not be entitled to recover, because he could not say

he was deceived by the representation. But put

yourself in his place ; ask yourselves how much you

would have learned, considering you were he, by

coming on that land for the short time he did be-

fore he bought any of it, how much you would have

learned in respect to its adaptability to commercial

orcharding. Remember how the experts differ on

that, and the tests they apply before they will say

whether it is, or not, [137] and then ask your-

selves whether the plaintiff did know, or ought to

have known, that that representation was false. It

must appear to you by the greater weight of the

evidence, that the representation was false, and

hence that he did not know that this land was

adapted to commercial orcharding. So, if you find

that these various elements of the plaintiff's case,

viewing the evidence as a whole, are proven by the

greater weight of the evidence, you will find for

him. If you do not find that they are proven by

the greater weight of the evidence, you will find
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for the defendant. When you retire to the jury-

room you will select one of your number foreman,

and proceed to a verdict. It takes twelve of your

number to agree upon a verdict in this case.

Any exceptions for the plaintiff?

Mr. WELSH.—None.
The COURT.—For the defendant?

Mr. BUTLER.—We except to the charge, and

particularly to the instruction upon the subject of

representations, manner of communication to the

plaintiff. Also to the instruction regarding the

false representations, and knowledge of falsity on

the part of the defendant, and intent to deceive.

Also the instruction upon the subject of the belief

of the plaintiff of the truth of the representations,

and the inducement and the reliance. Also upon

the subject of damage. Also to that portion of the

charge relative to the absence of certain witnesses,

Harris, Wamser, and Holmes, and Fletcher.

The COURT.—Gentlemen of the Jury, it is late,

and I am supposed to take a Saturday half-holiday

to-day, I am going to leave the building. You will

deliberate until you have arrived at a verdict, and

when you have you will have it signed by your fore-

man, and seal it in an envelope, and it will be re-

tained by [138] the foreman and then you can

disburse to your homes, keeping secret, of course,

the conclusion at which you have arrived, and re-

turn into court with your verdict next Monday

morning at ten o'clock. Remember, Gentlemen,

you do not disburse until you arrive at a verdict.

(Thereupon the jury retired, and subsequently
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returned into court and rendered a verdict in favor

of the plaintiff and against the defendant and as-

sessed the damages in the sum of $3,000.00.)

Defendant proposes the foregoing as its bill of

exceptions on appeal from the judgment in said

cause, and prays that it be allowed and settled as

such.

J. W. S. BUTLER,
Of the Firm of

BUTLER, VAN DYKE & DESMOND,
EDWARD P. KELLY,

Attorneys for Defendant and Appellant.

Dated: November 23, 1928. [139]

[Title of Court and Cause.]

STIPULATION FOR SETTLEMENT OF BILL
OF EXCEPTIONS.

IT IS HEREBY STIPULATED that the fore-

going bill of exceptions is correct and may be

signed and settled as such upon appeal.

Dated: January 22, 1929.

MARTIN I. WELSH,
A. H. MORGAN,
Attorneys for Plaintiff.

J. W. S. BUTLER,
BUTLER, VAN DYKE & DESMOND,

EDWARD P. KELLY,
Attorneys for Defendant. [140]
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CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

Inasmuch as the rulings and exceptions specified

in the foregoing bill of exceptions do not appear in

the record of said cause, I, A. F. St. Sure, Judge

of the District Court, upon the stipulation of the

parties, have settled and signed the said bill, and

have ordered that the same be made a part of the

record of said cause, this 25th day of January, 1929.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Jan. 25, 1929. [141]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FOR
SUPERSEDEAS AND COST BOND.

On the filing by defendant of a petition for ap-

peal, with assignment of errors, and on motion of

defendant, by its attorneys, IT IS HEREBY OR-

DERED:
That an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

judgment heretofore rendered and entered herein

be, and the same is hereby, allowed.

AND IT IS FURTHER ORDERED that upon

the giving by defendant of a good and sufficient

bond, in the sum of Six Thousand ($6,000.00) Dol-

lars, and conditioned as required by law and the
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ink's of this court, all further proceedings in the

said court may be suspended and stayed until the

final determination of said appeal by the United

States Circuit Court of Appeals or by the Supreme

Court of the United States, upon a petition for

writ of certiorari.

IT IS FURTHER ORDERED that the amount

of cost bond on said appeal be, and it hereby is,

fixed in the sum of Two Hundred Fifty ($250.00)

Dollars, conditioned as required by law and the

rules of this court.

The supersedeas and cost bond may be embraced

in one document.

A. F. ST. SURE,
United States District Judge.

Dated: December 5th, 1928. [142]

Service hereof is hereby admitted and receipt of

copy acknowledged this 7th day of December, 1928.

A. H. MORGAN,
MARTIN I. WELSH,
Attorneys for Plaintiff.

[Endorsed] : Filed Dec. 7, 1928. [143]

[Title of Court and Cause.]

SUPERSEDEAS BOND AND COST BOND ON
APPEAL.

KNOW ALL MEN BY THESE PRESENTS

:

That we, Sacramento Suburban Fruit Lands Com-

pany, a corporation organized and existing under
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the laws of the State of Minnesota, as principal,

and Standard Accident Insurance Company, a cor-

poration organized and existing under the laws of

the State of Michigan, and authorized under the

laws of the State of California and the above-

entitled district, to act as sole surety on undertak-

ings of this character, as surety, are held and firmly

bound unto Frank L. Hayes, the above-entitled

plaintiff, in the full and just sum of Six Thousand

Two Hundred Fifty ($6,250.00) Dollars, to be paid

to the said Frank L. Hayes, his attorneys, execu-

tors, administrators or assigns; to which payment,

well and truly to be made, we bind ourselves, our

successors and assigns, jointly and severally, by

these presents.

Sealed with our seals and dated this 8th day of

December, 1928.

WHEREAS, lately at a District Court of the

United States [114] for the Northern District of

California, Northern Division, Second Division

thereof, in a suit pending in said court between

said Frank L. Hayes, as plaintiff, and Sacramento

Suburban Fruit Lands Company, as defendant, a

judgment was rendered against the said Sacramento

Suburban Fruit Lands Company in the sum of

Three Thousand ($3,000.00) Dollars, and in the

further sum of costs amounting to $22.50, and the

defendant having been allowed an appeal from the

judgment to the United States Circuit Court of

Appeals for the Ninth Circuit; and the Court hav-

ing made an order for supersedeas staying all
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proceedings in the District Courl pending final de-

termination of said appeal, provided the defendant

give a bond in the sum of Six Thousand (>;(>,000.00)

Dollars, conditioned according to law; and the

Court having fixed the amount of cost bond on said

appeal in the sum of Two Hundred Fifty ($250.00)

Dollars, and the Court having- ordered that the su-

persedeas bond and bond for costs might be com-

bined and embraced in one document,

—

NOW, THEREFORE, the condition of the above

obligation is such that if the said Sacramento

Suburban Fruit Lands Company shall prosecute its

said appeal to effect and answer all damages and

costs if it fail to make its plea good, then the above

obligation to be void; else to remain in full force

and virtue.

AND IT IS FURTHER EXPRESSLY
AGREED by said surety that in case of a breach

of any condition hereof, the above-entitled court

may, upon notice to said surety of not less than ten

(10) days, proceed summarily in the action in which

this bond is given to ascertain the amount which

said surety is bound to pay on account of such

breach, and to render judgment therefor against

it and to award execution therefor.

IN WITNESS WHEREOF, said principal and

surety have executed this undertaking, attesting

such execution by their respective seals, [145] all

on this the 8th day of December, 1928.



162 Sacramento Suburban Fruit Lands Co.

SACRAMENTO SUBURBAN FRUIT
LANDS COMPANY, a Corporation.

[Seal] By A. E. WEST.
STANDARD ACCIDENT INSURANCE

COMPANY, a Corporation,

[Seal] By J. W. S. BUTLER,
Attorney-in-fact.

State of California,

County of Sacramento,—ss.

On this 8th day of December, 1928, before me, a

notary public in and for the County of Sacramento,

State of California, personally appeared J. W. S.

Butler, known to me to be the person whose name

is subscribed to the within instrument as the attor-

ney-in-fact of Standard Accident Insurance Com-

pany, and he acknowledged to me that he subscribed

the name of Standard Accident Insurance Company

thereto, as principal, and his own name as the at-

torney-in-fact.

[Seal] GERALD M. DESMOND,
Notary Public in and for the County of Sacramento,

State of California.

Form of bond and sufficiency of sureties ap-

proved.

Dated: Dec. 11, 1928.

A. F. ST. SURE,
Judge.

[Endorsed] : Filed Dec. 12, 1928. [146]
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[Title of Court and Cause.]

ORDER TRANSMITTING EXHIBITS.

It appearing to the Court that the exhibits of

plaintiff and defendant, except the perishable ex-

hibits and samples of hard-pan, should be inspected

by the United States Circuit Court of Appeals for

the Ninth Circuit in their original form,

—

IT IS HEREBY ORDERED that said exhibits,

except the perishable exhibits and samples of hard-

pan, be transmitted by the Clerk of this court to

the United States Circuit Court of Appeals for the

Ninth Circuit in original form, with the bill of ex-

ceptions, and need not be printed as part of the

record herein. .

Dated: January 24, 1929.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Jan. 25, 1929. [147]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To the Clerk of Said Court:

Sir: Please prepare a record on appeal contain-

ing true copies of the following papers in the above-

entitled action:

1. Order removing said cause from the Superior

Court of the State of California to the Dis-

trict Court of the United States.
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2. Complaint.

3. Demurrer to complaint.

4. Order overruling demurrer.

5. Answer.

6. Minutes of trial.

7. Verdict of the jury.

8. Judgment.

9. Petition for appeal.

10. Assignment of errors.

11. Bill of exceptions.

12. Order allowing appeal.

13. Citation.

14. Supersedeas and cost bond.

15. Order transmitting exhibits.

16. Praecipe for transcript.

J. W. S. BUTLER,
BUTLER, VAN DYKE & DESMOND,

EDWARD P. KELLY,
Attorneys for Defendant and Appellant. [148]

Service hereof is hereby admitted and receipt of

copy acknowledged this 28th day of January, 1929.

A. H. MORGAN,
MARTIN I. WELSH,
Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 28, 1929. [149]
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk oi' the United States

District Court for the Northern District of Califor-

nia, do hereby certify that the foregoing 149 pages,

numbered from 1 to 149, inclusive, contain a full,

true and correct transcript of certain records and

proceedings in the case of Frank L. Hayes vs.

Sacramento Suburban Fruit Lands Co., No. 485

—

Law, as the same now remain on file and of record

in this office; said transcript having been prepared

pursuant to and in accordance with the praecipe

for transcript on appeal, copy of which is embodied

herein.

I further certify that the cost of preparing and

certifying the foregoing transcript on appeal is the

sum of Sixty-three and 20/100 ($63.20) Dollars,

and that the same has been paid to me by the attor-

neys for the appellant herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 1st day of Feb., A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By F. M. Lampert,

Deputy Clerk. [150]
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CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to Frank L.

Hayes, Appellee, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear at a United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in the State of Cali-

fornia, within thirty days from the date hereof,

pursuant to an order allowing an appeal, of record

in the Clerk's office of the United States District

Court for the Northern District of California,

wherein Sacramento Suburban Fruit Lands Com-

pany, a corporation, is appellant and you are appel-

lee, to show cause, if any there be, why the decree

rendered against the said appellant, as in the said

order allowing appeal mentioned, should not be cor-

rected, and why speedy justice should not be done

to the parties in that behalf.

Dated: This 5 day of December, A. D. 1928.

A. F. ST. SURE,
United States District Judge.

Due service of within citation is hereby ad-

mitted this 7th day of December, 1928.

A. H. MORGAN,
MARTIN I. WELSH,
Attorneys for Appellee.

Citation on Appeal. Filed Dec. 7, 1928. [151]
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[Endorsed]: No. 5707. United States Circuit

Court of Appeals for the Ninth Circuit. Sacra-

mento Suburban Fruit Lands Company, a Corpo-

ration, Appellant, vs. Frank L. Hayes, Appellee.

Transcript of Record. Upon Appeal from the

United States District Court for the Northern Dis-

trict of California, Northern Division.

Filed February 2, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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No. 5707.

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Sacramento Suburban Fruit Lands

Company (a corporation),

Appellant,

YS.

Frank L. Hates,
Appellee.

BRIEF FOR APPELLANT.

STATEMENT OF CASE.

This is an action based upon allegations of fraudu-

lent representations in the sale of twenty-two acres

of land in the Rio Linda District, north of Sacra-

mento City, California.

The complaint, which appears on pages 1 to 11 of

the Transcript, counts upon two causes of action

separately stated,—one concerning the purchase of a

twelve acre tract of land, and the other, concerning,

the later purchase of a ten acre tract of land.

The same representations are said to have been

made as to both transactions. They are in substance,

that the land was represented to be worth $400 an

acre; to be rich and fertile and capable producing

all sorts of farm crops and produce; to be free from



all conditions and things injurious or harmful to the

growth of fruit trees; to be perfectly adapted to the

raising of all kinds of deciduous fruits in commercial

quantities; and capable of producing large crops of

the finest quality of all kinds of deciduous fruits

planted thereon; that the land was the same quality

as other land in the vieinity thereof which has proven

to be rich and productive and capable of producing

large and profitable crops of all kinds of farm pro-

duce and particularly of large and profitable crops

of deciduous fruits.

Plaintiff was a resident of Omaha, Nebraska, and

traded in upon the purchase price of the California

land certain real property owned by him there.

He alleges these representations were all false, stat-

ing as to the representations of value that the actual

value of the land was only $25.00 an acre, or about

one-sixteenth of its represented value.

To the complaint a demurrer was interposed and

overruled, and after an answer was filed, the cause

was tried to a jury which rendered a verdict in favor

of plaintiff in the sum of $3000. This appeal is taken

from the judgment entered on the verdict and pre-

sents the following questions:

Error of the Court in overruling demurrer, and

that the complaint does not state a cause of action;

Error in the Court's instructions to the jury.



SPECIFICATION OF ERRORS RELIED UPON.

(1) The Courl erred in overruling demurrer to

the complaint, and complainl dors not slate a cause

of act ion.

(See Assignment of Errors, page 28 of the

Transcript, Assignment No. I.)

(2) The Court erred in instructing the jury as to

the representations alleged to have been made by de-

fendant.

(See Assignment of Errors, page 29 of the

Transcript, Assignment No. III.)

(3) The Court erred in instructing the jury on

the question of the falsity of the representations al-

leged to have been made by defendant.

(See Assignment of Errors, page 31 of the

Transcript. Assignment No. V.)

(4) The Court erred in instructing the jury on

the question of plaintiff's reliance on the alleged repre-

sentations.

(See Assignment of Errors, page 33 of the

Transcript, Assignment No. VII.)

(5) The Court erred in instructing the jury on

the question of damages.

(See Assignment of Errors, page 36 of the

Transcript, Assignment No. VIII.)

(6) The Court erred in instructing the jury in

relation to the absence of Harris, Wanzer, Holmes

and Fletcher, as witnesses.

(See Assignment of Errors, page 37 of the

Transcript, Assignment No. IX.)



ARGUMENT.

THE COURT ERRED IN OVERRULING DEMURRER TO THE
COMPLAINT, AND COMPLAINT DOES NOT STATE A CAUSE
OF ACTION.

The representations alleged to have been made were

matters of opinion only. It is to be noted that with

regard to the quality of the soil the representations

were most vague and uncertain, and if made accord-

ing to the allegations of the complaint, were couched

in superlatives such as would convincingly stamp them

as "trade talk" only. The statements that the land is

rich and fertile and capable of producing all sorts

of farm crops and products, do not amount to state-

ments of fact. No land on the face of the earth will

produce all sorts of farm crops and products. When
that statement was made to appellee he knew it was

not a statement of fact. (Of course, appellee failed

to prove that such a statement was made, but we are

here discussing his pleading.)

Again, no land is entirely free from all conditions

and things injurious or harmful to the growth of

fruit trees. Every orchardist has to combat conditions

of the soil injurious to the growth of his trees. That

is one of the things that goes with horticulture.

Again, no land is perfectly adapted to the raising

of fruits of all kinds in commercial quantities. Such

a statement by a prospective vendor to a prospective

vendee would be so silly as to preclude the idea that it

was a statement of fact. No land is capable of pro-

ducing large crops of any kind of deciduous fruit

planted thereon. To allege that such a statement was

advanced as a statement of fact is absurd.



Again, qo land produces crops al all limes of tne

finesl quality. Such an achievemenl lias probably

never been accomplished in all the history of horti-

culture. \<>\v these statements were uol made to a

man who was proposing to pay money for the prop-

erly referred to. This transaction was a trade. Mr.

Hayes owned property which he alleges to have been

worth $12,600.00, and he traded il upon that basis.

It should he remembered that this man after the

representations were made to him concerning the

quality and value of these lands, made an inspection

trip and began an investigation touching the truth

or falsity of these statements.

Under these circumstances we submit that the state-

ments were matters of opinion only and not repre-

sentations of fact, and that therefore the complaint

fails to state a cause of action.

On this matter we therefore refer the Court to the

following cases:

Reiidell v. Scott, 70 Cal. 514;

Andrus v. St. Louis S. & R. Co., 130 U. S. 645;

Parker v. Moulton, 114 Mass. 99, 19 Am. Rep.

315;

Wilis v. Andrews, 56 N. Y. 83, 15 Am. Rep.

379;

Kimber v. Young, 157 Fed. 744, 70 C. C. A.

178, Colo. Case;

Everist v. Drake, 145 Pac, 814;

HcbcMeman v. Lyman, 50 Cal. App. 326-327;

12 R. C. L. pages 279-281

;

26 Carpus Juris, 1215-1217;



Southern Development Co. v. Silva, 125 U. S.

259;

HcMon v. Nolle, 83 Cal. 7;

Gleason v. McPhersow, 175 Cal. 594;

Wooleson v. Coburn, 63 App. 523.

In the case of Rendell v. Scott, 70 Cal. 514, the

Court said:

"It is apparent to us that the matters alleged
as constituting the fraud were matters of opinion
rather than of facts. It was certainly matter of
opinion when the plaintiff stated that the land
was the best ranch in lone Valley, and was very-

rich and productive, and would produce fifty

bushels of wheat to the acre; that a portion was
good alfalfa land, and. that another portion was
rich in mineral deposits; and the other matters
alleged may well be classed under the head of
matters of opinion rather than a false represen-
tation of facts. There is no averment which ex-

eludes the idea of personal inspection by the pur-
chaser."

In Packer r. Moulton, 114 Mass. 99, 19 Am. Rep.

315, the Court said

:

"The affirmations here set forth as between
buyer and seller it has been repeatedly decided,
will not support an action, although the defend-
ant knew them to be false when made. They con-
cern the value of the land or its condition and
adaptation to particular uses which are only mat-
ters of opinion and estimate as to which men
may differ. To such representations the maxim
Caveat emptor applies. The buyer is not excused
from an examination, unless he be fraudulently
induced to forbear inquiries which he would other-

wise have made."'

In Ellis v. Andreivs, 56 N. Y. 83, 15 Am. Rep. 379,

the Court said:



"Upon questions of value, the purchaser must
rely upon his own judgmenl ; and it is liis folly

to rely upon the representations of the vendor in

thai respect * * * In Van Epps v. Harrison, 5
Hill. 63 ( !(> Am. Dec 341) it is stated as un-
doubted law that an action will not lie by A pur-
chaser against a vendor upon false and fraudu-

lent statements of the value of the property sold,

made while negotiating the sale. This was con-

curred in by the cut ire ( lourt."

We submit that the demurrer should have been sus-

tained, and that that complaint does not state a cause

of action.

THE COURT ERRED IN INSTRUCTING THE JURY AS TO THE
REPRESENTATIONS ALLEGED TO HAVE BEEN MADE BY
DEFENDANT.

The charge of the Court upon this matter appears

on pages 29-30-31 of the Transcript. Without repeat-

ing them in verbatim we wish to call the Court's at-

tention to certain of the statements therein made by

the Court in respect of the booklets introduced in evi-

dence being plaintiff's exhibits Nos. 1 and 2.

Concerning the statements in this literature the

Court told the jury as matters of law that they were

representations of fact; that the particular lots pur-

chased by plaintiff were well adapted to successful

commercial orcharding, and that the lands were very

rich and fertile and highly productive. These booklets

were given to a man who intended to go out and in-

spect the property and did go out and select out of

the many thousands of acres offered for sale, twenty-

two acres thereof. Statements of the booklet are
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general statements only, as we have hereinbefore ar-

gued. Under such circumstances under which they

were made, that is, to a man intending to make his

own investigation, they were statements of opinion

only, and the Court, should not have told the jury

that they were representations of fact. But certainly,

if they be held not to be statements of opinion as

matters of law, they are clearly such general state-

ments concerning matters about which all men may
differ, and made under such circumstances, that the

question of whether or not they were statements of

opinion or statements of fact should have been sub-

mitted to the jury for decision under appropriate in-

structions to that end. The Court took this matter

from the jury and told them that these statements

were representations of fact and in so doing we sub-

mit the Court erred.

The instructions were duly excepted to, (Page 156

of the Transcript.)

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF THE FALSITY OF THE REPRESENTATIONS
ALLEGED TO HAVE BEEN MADE BY DEFENDANT.

This instruction appears on pages 31-32 of the

Transcript and reads as follows:

"The next step is, did the defendant know that

it was false? As I say, having found it false, if

you do, then the next step for you to determine
is, did the defendant know it was false, or in

reason ought he to have known it, or did it make
this assertion positively, which is the equivalent

of knowledge in the eyes of the law. If it did

not know it, why shouldn't it have known it?



It had handled these lands and dealt with them
for fourteen years before ii sold this land to the

plaintiff. It had been advertising them as fruit

lands well adapted to orcharding, lis own name
indicates its purpose—Suburban Fruit Lands
Company—not Suburban Poultry Lands Com-
pany. It had its experts,— its horticulturalists

and others, and why wouldn't it know '( It un-
doubtedly had access to chemists. Shouldn't it

have known if ii did not know? Furthermore.

it makes this assertion positively, taking the hook
for it, and taking the plaintiff's statements, if

you do, as to what the agents told him. When
a company or a man asserts positively that a thing

is adapted to this or to that, is proven to be

adapted to this or to that, he is hound to have
the knowledge, and the law will not hear him to

(Wny it. It is to be inferred that if it was false

he knew it was false. In legal contemplation,

it is the equivalent."

This instruction was argumentative in the extreme.

It really takes the question of the knowledge of the

falsity from the jury. We do not think there can be

any doubt but that the jury felt they had been in-

structed that there was no question as to knowledge

if they found the representations false. The Court

even told the jury that before making sueh statements

the appellant should have had the land analyzed by

chemists and inferentially that if they did not do this

and made statements as to fertility and thereafter

chemical analysis should show that any element of

fertility was lacking they would be chargeable with

the knowledge of this, because they had made the

statements appearing in the booklet.

The Court said, "It is to be inferred that if it was

false he knew it was false. In legal contemplation, it
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is the equivalent." The Court even went to the length

of telling the jury that the name of the defendant

was evidence of the purpose of defendant in selling

the land. It said, "Its own name indicates its pur-

pose—Suburban Fruit Lands Company—not Subur-

ban Poultry Lands Company." We submit such a

remark was entirely uncalled for. The statements

referred to were concerning the adaptability of the

land for a certain use and were general statements as

to its fertility. It was in evidence that many people

still think this land to be fertile and adapted to fruit

culture. We submit the Court erred in practically

telling this jury that if they believed these statements

untrue they should as matters of law find when the

defendant made them it knew them to be false.

THE COURT ERRED IN INSTRUCTING THE JURY ON THE
QUESTION OF PLAINTIFF'S RELIANCE ON THE ALLEGED)
REPRESENTATIONS.

These instructions are too long to repeat verbatim.

They appear on pages 33 to 36 of the transcript. They

were extremely argumentative. For instance, the

Court referred to plaintiff's statements that he knew

nothing about California land or California, or its

land values, and continued, "He says he believed what

he was told by the agents. He says he believed the

agents and he believed the representations in the

book. Ask yourself why shouldn't he believe it in his

condition % He was dealing with experts; the defend-

ant held itself out as having expert knowledge. It ad-
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vertised thai it had experts—horticultur&lists, and the

like." ( Page 34 of the Transcript)

Tin- Courl minimized the effecl of plaintiff's inspec-

tion trip as follows:

"The plaintiff visited the land before lie made
his lirsi bargain. Remember, again, what he was,

his ability, his occupation. He says he was taken

out on the land by Braughler, first. 1 think lie did

say thai he was on the land a little while, two or

three hours, and Braughler came around and
showed him two or three places, and took him
somewhere else, up to Fair Oaks and elsewhere,

and showed him lands. Finally, the plaintiff went

to Oakland. * * * He was on the first one only,

and he gave it a casual looking over; he did not

know anything aboul soil, or California lands, or

fruits, and believing what the defendant told him
was true that is all the investigation he made, and
he did not discover that the representations were
false, if you find they were false."

(Pages 34-35 of the Transcript.)

We have hereinbefore cited the Court to authorities

covering the question of the right of persons to rely

upon representations made by the seller of the prop-

erty where after representations were made he com-

mences an investigation. Under such circumstances he

is presumed not to rely upon the representations and.

he is chargeable with such knowledge as an ordinarily

prudent man would discover making a prudent inves-

tigation into the truth or falsity of the statements

made to him. Let us just consider one of these state-

ments,—that as to the value of the land. He had been

told that the land was worth $400.00 per acre. His

witness testified that it was worth but $50. He comes

to the community where the land is situated and be-
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gins an investigation into the truth or falsity of these

statements as to value. He knows that he is ignorant

of the values and makes the inspection of the land

by himself, and is not informed of the value of the

land because of that ignorance. Consequently, he will

ask those qualified to tell him of the value of the land,

and will not ask that question of the seller whose

statements he is investigating. What does the Court

have to say about these matters? As we have herein-

before pointed out, in its charge to the jury, the Court,

contrary to the law as laid down in authorities herein-

before cited, makes the ignorance of the buyer an ex-

cuse for his not having found out the truth about

these matters.

The Court says nothing about his investigation of

values. Of course, it would be difficult to excuse that.

It must be admitted that any investigation as to the

matter of values, involving as it must, inquiry of those

qualified to speak, would have discovered the falsity

of that statement if it was made to him as he said it

was. Plaintiff nowhere testified that he had ever asked

any questions about the value, although that was the

most material statement made to him, and one upon

which he claimed to be relying. So we submit that the

Court's instruction upon this matter of reliance was

against the law, and unfair and prejudicial to the

defendant.
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THE COURT ERRED IN INSTRUCTING THE JURY
ON THE QUESTION OF DAMAGES.

The Courl instructed the jury on this matter as ap-

pears on page 36 of the transcripl as follows:

"Then the next step would be, it must appear
that he was damaged. That, again, is an impor-

tant matter, [f the land was actually worth $400 an
acre, no matterhowmany false representations were
made to plaintiff, he would have received as much
in value as he paid for it, There is no legal dam-
age, unless the land was worth at that time less

than what he paid for it, So you are to deter-

mine, then, what it the value of the land, ft' you
believe it was worth $400.00 an acre, then, of

course, the defendant is entitled to your verdict.

If you find it was worth less than $400 an acre,

then the plaintiff is entitled to a verdict for the

difference. You understand that. If it was worth

$100 an acre, he would he entitled to a return of

$300 an acre. If he gave that much money for

something he did not get, he should, have it back.

The defendant is not entitled to keep it. If it

was worth $200 an acre, he would be entitled to

a return, of $200 an acre. You will allow him the

difference between what you find the laud to have

been worth, when lie bought it, as that is the time

of the test, and what he paid for it, which is eon-

ceded to be $400 an acre."

Therein the Court told the jury that the plaintiff

had paid $400 for the land and that his damage was

the difference between that sum and the actual value,

per acre, as the jury should, from the evidence, de-

termine it to be. Herein the Court erred for the proof

was the following.

Plaintiff alleged in his complaint that he had traded

property for the lands he bought, and there was no

evidence introduced by him tending to prove that the
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property lie had turned in was worth the amount

which in his complaint he alleged it to have been

worth. True, appellant's property had gone in on the

basis of $400 per acre and appellee's property had

gone in on a basis of $12,600, less $7,136.39 mortgages.

But the true measure of appellee's damages was the

difference between the value of the property pur-

chased by him and the value of that which he had

given in exchange ; not the difference between the

value of the property he bought and the sum of $400,

the trade figure at which that deal had been figured

out.

This instruction compelled the jury to find that ap-

pelee's property should be treated as a cash payment

equal to the alleged value as stated in his complaint,

and this, in the absence of any testimony as to its

worth, a matter upon which the answer of the defend-

ant raised an issue.

An illustration: Let us suppose that the actual value

of appellee's equity in his property amounted to

$2000, and the additional money he agreed to pay

amounted to $3600, as it approximately would. He
would have been paying a total of $5600 for the

property, and his damages would be the difference

between the actual value, which according to his wit-

ness, was $50 per acre, or a total of $1100, and the

sum of $5600, or a net damage of $4600, but under

the Court's instruction this actual value of $1100

would be subtracted from $8800, leaving him a net

damage of $7700. In short, the Court assumed, as

proven without any evidence and against the issue,
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that plaintiff had paid $400 an acre for the land and

;is a matter of fad the proof did no1 show that. The

Couri should have told the jury to find the value of

the property which plaintiff had traded in, and from

that sum subtract the actual value of the property

he got. But the Court ignored the question of the

value of tlic property he gave, assuming it without

any evidence t<> that effect to have been worth the full

amount alleged in plaintiff's complaint and told the

jury in effect to add to that value the additional cash

price and subtract from the sum the actual value of

the land.

The instruction was erroneous, and was, of course,

prejudicial. Its giving was duly excepted to. (Page

156 of the Transcript.)

THE COURT ERRED IN INSTRUCTING THE JURY IN RELA-
TION TO THE ABSENCE OF HARRIS, WANZER, HOLMES
AND FLETCHER, AS WITNESSES.

The instruction of the Court on this matter ap-

pears on page 37 of the transcript, and reads as fol-

lows:

"Mr. Morley testified to his efforts on nearby
land in Arcade. He tells you about other or-

chards. Fletcher. Wanzer, Harris, and Holmes,
all nearby, that they had heavy crops. In his

opinion it would grow successfully. These men
that he mentioned, he says, had commercial or-

chards. It would have been more enlightening to

you and of more value if the defendant called

these men and let them tell you about their deal-

ings with this land of theirs. They could have
given you figures. It would not be the mere state-
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ment of somebody else that they look good, or
they produced a heavy crop, or the like. The de-

fendant has not called them. You may take Mr.
Morley's testimony in respect to it for as much
as you think it worth, and no more. There is a
rule of law that if a party produces weaker evi-

dence when stronger evidence is available to him,
the jury may take that into consideration in de-

termining how much weight you will give to the

weaker evidence. The men who own the orchards
and grow the orchards would be better able to

give results than some passerby or some care-

taker who does not know the results through a

series of years of handling the orchard. It is for

you, however, to determine the weight to be given

to any particular piece of evidence before you.''

The witness, Morley, had been called to the stand

to testify, (pages 98-106 of the Transcript), and had

testified concerning the crops grown upon lands similar

to the lands of appellee in the general vicinity, which

lands were devoted to horticulture and were under the

care of the witness. The owners' names were Harris,

Wanzer, Holmes and Fletcher. The owners were not

called to testify. It does not appear whether or not they

were available. Certainly it could not be assumed that

they were. Yet the Court assumed that they were

available, and therefore, that because appellant did

not produce them the jury could apply the rule as to

Morley's testimony, that the testimony of the owners

would be less favorable to the appellant, and that for

that reason the owners were not produced,

There was no foundation for these derogatory re-

marks of the Court in respect of the witness Morley's

testimony, and of the assumed failure of appellant to

present better evidence, and of an ulterior motive in
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not producing it. The comments could qo1 have failed

to have had a bad effecl upon the jury and to have

discredited both plaintiff and its witness, Morley. The

matter was made the subject of exception and we

submit constitutes error. ( Page L56 of the Transcript.)

We ask that the judgment be reversed.

Respectfully submitted,

Butler, Van Dyke & Desmond,

Edward P. Kelly,

Attorneys for Appellant.
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THE COMPLAINT STATES A CAUSE OF ACTION AND THE
COURT DID NOT ERR IN OVERRULING THE DEMURRER.

Appellant attacks the sufficiency of the complaint

generally, solely on the ground that the allegations of

the complaint show on the face thereof that the rep-

resentations were not of material fact, but that they

were in the nature of "sales talk" or matters of

opinion. It is argued in effect, that since the com-

plaint alleges that defendant falsely represented to

plaintiff that the land in question was capable of pro-

ducing all sorts of farm crops and products, and that

the land was entirely free from all conditions and

things injurious and harmful to the growth of fruit

trees, and that the land was perfectly adapted to the



raising of deciduous fruits of all kinds in commercial

quantities,—that the plaintiff was bound to know, and

that it must be held as a matter of law that he did

know, that the representations made were false and

were not intended as representations of fact and that

he had no right to rely upon them, and that therefore

appellee has failed to state a cause of action.

(a) The record shows that the demurrer was over-

ruled by consent. (Tr. p. 16.) Nor was there any ex-

ception taken to the above ruling of the demurrer,

—

nor, indeed, could an exception very well be taken to

a ruling which appellant stipulated might be made.

Exception must be taken to the overruling of a de-

murrer or else error in such ruling, if any there was,

is deemed to be waived. (G. A. I. Co. v. Hall, 219 II.

S. 307.)

(b) In counsel's argument on the merits of the de-

murrer they depart from the record and state the fol-

lowing facts which they seem to assume to be matters

within the common knowledge of all and of which they

apparently assume the court will take judicial knowl-

edge of: that no land on earth will produce all sorts

of farm products; that no land is entirely free from

all conditions and things injurious or harmful to the

growth of fruit trees ; that every orchardist must com-

bat conditions of the soil injurious to the growth of

his trees; that no land is perfectly adapted to the rais-

ing of deciduous fruits of all kinds in commercial

quantities; that no land is capable of producing large

crops of any kind of deciduous fruits.

Next in their argument on this point, they depart

entirely from the complaint, and make the statement



thai no land produces crops at all times of the Gnesl

quality. Suffice it to say thai there is no such allega-

tion in the complaint.

A.gain they deparl from a consideration of the com-

plaint itself, and point out that the plaintiff came to

California on a tour of inspection, which, we submit,

has nothing to do with the sufficiency of the complaint,

whatever bearing thai may have on the proof of his

cause of action, for that fact does not appear in the

pleadings.

(c) As hereinabove pointed out, the appellant stip-

ulated that the demurrer might be overruled and the

case thereafter went to trial and evidence was intro-

duced and the case tried on the theory that repre-

sentations were made to the appellee that the land in

question was adapted to the growing of deciduous

fruits in commercial quantities; that it was rich and

fertile; that it had proven to be adapted to the grow-

ing of fruit in commercial quantities; that it was as

well adapted therefor as other land in the vicinity

which had proven to he well adapted to the growing

of such fruit: that the land was worth the amount

of the contract price; and that the appellee was a

resident of Nebraska at the time of the transactions

and wras compelled to and did rely upon all of the

said representations. And evidence on all of the

above mentioned phases of the case was introduced

without objection. That being the case, we submit

that plaintiff may not now raise the point that the

complaint is defective.

Nashua Savings Bank r. Anglo American, 48

L. Ed. 782.



(d) So far as the allegations of the complaint as

to the representations made to the appellee are con-

cerned (and it is only as to the materiality of the

representations alleged to have been made that the

complaint is attacked in the argument of counsel), the

allegations that the appellee was a resident of the

State of Nebraska and was compelled to and did rely

upon all of the representations made, followed by the

allegations concerning the misrepresentations as to the

value of the land,—alone, states a cause of action. In

addition to the above allegations, the complaint avers

that the defendant in error was not at all familiar

with California lands ; and then follow the allegations

concerning the misrepresentations as to the quality

and adaptability of the land. That such representa-

tions made under the circumstances alleged, are as to

matters of fact and not of opinion only is supported

by a vast number of cases. On the subject we cite

the following:

Powell v. Oak Ridge Orchard Co., 84 Cal. App.

714;

Dickey v. Dunn, 80 Cal. App. 724

;

Harris v. Miller, 196 Cal. 8;

Smith v. Low, 18 Fed. (2nd) 817;

French v. Freeman, 191 Cal. 579;

Stone v. McCarthy, (>4 Cal. App. 158;

Teague v. flail, 171 Cal. G68;

Herdan v. Hansen, 182 Cal. 538

;

Cross v. Bouch, 175 Cal. 253

;

Seimer v. Dickinson, 299 Fed. 651

;

Scott v. Delta Land & Water Co., 57 Cal. App.

320.



We il«> not propose to lake up the time of the eouri

with a Lengthy discussion of all of the above cited

eases. We shall, however, lake up a few of the above

mentioned cases in which the facts alleged and proved

were very similar to those in the instant case.

J n the case of Soott r. Delta Land & Water Co., 57

Cal. App. 320, the complaint alleged and the court

found that the defendant falsely represented to the

plaintiff, among other representations, that the land

in question was of the best quality; that it was fertile

in every respect; that it was free from alkali and

noxious weeds; that it was suitable for the growing

thereon of all hinds of crops of hay, grain and vege-

tables. There were other misrepresentations alleged

and Found by the court, that the upper court conceded

might not be considered representations of material

fact. But as to the above mentioned and certain other

alleged representations, the upper court held that the

judgment might be sustained on evidence supporting

tint/ one of said alleged misrepresentations.

The court in sustaining the judgment of the lower

court held that the representations made were of ma-

terial fact and not of opinion; that although the plain-

tiff was himself a farmer, yet since a chemical test

was necessary to determine the quality of the soil, the

mere fact that he was on the land before the transac-

tion was entered into, had no bearing on his right to

recover, for obviously he could not detect its quality

by merely seeing it.

In the case of PoirelJ v. Oak Ridye Orchard Co.

(supra), one of the grounds of appeal was that the

evidence did not support the findings. Following the



averments of the complaint, the court found that the

plaintiff had been induced to enter into the contract

through the following false representations made by

the defendant with intent to induce plaintiff to enter

into the contract ; that the property was of the reason-

able value of $4500.00; that the land was free from

hardpan under or near the surface of the soil; that

there was no hardpan in the district in which the land

was situated; that the land was particularly pro-

ductive and was the best orchard and farm land, and

that the soil was particularly adapted to the raising

of fruit. It was further found in conformity to the

allegations of the complaint that all of the above rep-

resentations were false ; that the same were made with

intent to induce plaintiff to enter into the eontract;

that the true facts were that the land was underlaid

with hardpan from eight to fourteen inches below the

surface ; that the land was situated in a district where

hardpan generally existed ; that very little of the land

was suitable for the raising of fruit; that it was not

worth more than $1500.00 at the time of the contract;

that the plaintiffs had had no previous experience as

farmers or orchardists or in dealing in farm lands,

and knew nothing of the value or character of land,

and that in entering into the transaction they relied

wholly upon the representations made by the de-

fendant.

The evidence showed that the plaintiff Powell had
for many years prior to the time of entering info the

contract been a railway man and knew nothing of

fruit raising or of the productivity or fertility of soil.

With the intention of retiring from railway sendee



and going into the business of frail raising, he visited

th<' property in question. Defendant's agenl went

over the property with the plaintiff, and during that

tour of inspection made the representations set forth

in the findings.

About a year and a half later the contract was en-

tered into, the trees began to die, whereupon the plain-

tiff, accompanied by soil experts, tested the land and

found the same to be underlaid with hardpan, as set

forth in the findings. Experts testified that the land.

was of little or no value for fruit raising. There was

also evidence that the land was of no greater value

than the court found it to be.

It was held that the evidence amply supported, the

findings of fact by the court, and in effect the court

held that there was sufficient evidence to support the

finding that the representations as to the value of the

land, of its productivity and fertility and of it being-

free from hardpan,—were and each of said represen-

tations was representations of material fact upon

which the plaintiff had the right to rely, even though

he was on the land himself and made a tour of inspec-

tion of same before he entered into the contract.

In so holding, the court (page 718) quoted with ap-

proval the language of the court in the case of Dichey

v. Bun u, 80 Cal. App. 724:
u* * * rpj

lp evi (i enep s]10ws that the plain-
tiff, who was by trade a watchmaker, had no
knowledge of the soil conditions and was without
sulfide ut experience to determine the truth of the

representations. Where a purchaser is justified

in relying, and in fact does rely, upon false repre-
sentations, his right of action is not destroyed be-

cause means of knowledge wTere open to him
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(Teacjue v. Hall, 171 Cal. 668), and while it

appears that the plaintiff visited the property be-

fore the transfer was made, the evidence suffi-

ciently supports the findings that he relied upon
the representations, both as to its value and char-
acter. The statements as to the character of the

soil and as to the water supply were clearly mis-
representations of fact. (French v. Freeman,
191 Cal. 579; Stone v. McCarthy, 64 Cal. App.
158.). A statement as to value is not always made
as a mere expression of opinion. It may be a.

positive affirmation of fact intended as such by
the party making it, and reasonably regarded as

such by the party to whom it was made; and when
it is such it is like any other representation of

fact, and may be fraudulent representation war-
ranting rescission. * * *" (Italics ours.)

(e) The numerous cases cited by appellant in sup-

port of its argument on this point do not support its

contention. We will briefly review the California

cases cited.

1. Rendell v. Scott, 70 Cal. 514. The decision is

very short and all of the allegations of the complaint

are not set out, The court held that the demurrer to

the cross-complaint was properly sustained, giving as

a reason that there was no averment excluding per-

sonal inspection on the part of the vendee, and that

in absence of such averment, allegations to the effect

that the defendant represented that the land in ques-

tion was the best in lone Valley ; that the same was

very rich and productive; that a part of the land

was rich in mineral deposit; a part thereof good

alfalfa land and another portion would produce fifty

bushels of wheat to the acre,—must be considered

statements of opinion only.



Iii the instant case, the complaint docs exclude per-

sonal inspection on the pari of the plaintiff, in that

it is alleged that at the time of the contract, plainlilf

was a resident of Nebraska and was compelled to and

did rely solely upon the representations of the de-

fendant.

Furthermore, as hereinabove pointed out, there are

innumerable later cases holding that representations

as to the quality and productivity of land, where the

same are made positively as statements of fact, will

be considered representations of material fact and

not matters of opinion only.

Scott v. Delhi Land & Water Co., supra;

Poirdl v. Oak Rid<ie Orchard Co., supra;

Dickey v. Dunn, supra;

Herdam r. Hanson, supra;

French v. Freeman, supra.

2. In the case of IJachhniand v. Lyman, 50 Cal.

App. 323, the plaintiff had been a resident of the dis-

trict where the land was situated for many years.

Certain misrepresentations were alleged to have been

made by the defendant to the effect that the land in

question had had water over it in the past; that about

25 acres thereof was irrigable and could be put into

crop immediately after suitable ditches had been con-

structed. By the plaintiff's own testimony after the

alleged representations were made, he went upon the

land with an expert, who advised him that in his opin-

ion water never had been on the land, and that while

it was his opinion that the land was too high to be

irrigated, yet that fact could not be determined with-

out a survev of the land. The court held that since
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the plaintiff went upon the land with an expert for

the purpose of investigating and inquiring into the

facts concerning which the representations were made,

it would be presumed that he did not rely upon the

representations of the defendant.

The court states the rule, (page 326)

:

"If a purchaser of real estate visits the prop-
erty prior to the sale and makes a personal ex-

amination of it fondling representations as to its

quality, character, or condition, he will be pre-
sumed to rely, not upon the representations, but
upon his own judgment in making the purchase
provided the vendor does nothing to prevent his

investigation being as full as he chooses." (Italics

ours.

)

3. The case of Hollon v. Xoble, 83 Cal. 7, merely

held that representations by the plaintiff that the land

in question would produce a certain amount of prod-

uce per acre were expressions of opinion and were

not sufficient to ground a defense of fraud. The cir-

cumstances under which the statements were made

are not set forth in the opinion. Our comment on the

case of RendeU v. Scott (supra) applies with equal

force to this case.

4. In the case of Glemon v. MePhermn, 175 Cal.

594, the only representations actually made by defend-

ants themselves were that the bonds which were the sub-

ject matter of the contract, were gilt edge, that they were

safe, a good investment, and that the principal would

be duly paid. These statements were, as the court

expressed it, "avowedly based on the aforesaid state-

ment for December, 1907, and the two letters of Mc-

Pherson and Englebrecht, both of which were shown
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to Q-leason as the foundation thereof." The judg

meiil of nonsuit was affirmed. In this case, there was

no evidence even tending to show that defendants did

not have reasonable grounds for believing their state-

ments to he true.

5. In the case of WooUon r. Cobuni, cited by

plaintiff in error, defendant set a defense of fraud to

an action for specific performance of a contract to

convey laud.

The alleged false representations were that the

plaintiff had represented that a certain tract of land

involved consisted of 120 acres, whereas there was

only 110 acres in the tract; and the further represen-

tation that springs of water on said land would begin

to How when the rains came and would continue to

How for about eight months each year.

As to the representation concerning the size of the

tract, the court held that there was sufficient evidence

to support the finding that plaintiff knew at the time

id' entering into the contract that the tract was in fact

only 110 acres in size.

As to the second alleged misrepresentation, the

lower court found that the plaintiff had stated to

defendant that for a number of years said springs

had started to flow from the time the rains came and

had continued for about eight months each year, and

that it was his opinion that the same would continue.

The upper court held that the evidence amply sup-

ported the finding that plaintiff's statement concern-

ing past year in regard to the springs was true. As

to the prediction of defendant concerning the future

flow of the springs, the court said (page 323)

:
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"* * * That part of the representation
which refers to the future—that wherein respon-
dent's son told appellant that 'in the winter
months when there is rain there will be plenty of
water for the stock'—was but an unfulfilled pre-
diction or erroneous conjecture as to a future
event. * * *"

EXCEPTIONS TO THE CHARGE TO THE JURY
WERE NOT PROPERLY TAKEN.

The remainder of appellant's brief is devoted to

assignment of errors respecting the charge of the

court to the jury.

The exception taken to the charge of the court to

the jury was as follows

:

"Mr. Butler.—We except to the charge, and
particularly to the instruction upon the subject of
representations, manner of communication to the
plaintiff. Also to the instruction regarding the
false representations, and knowledge of falsity on
the part of the defendant, and intent to deceive.

Also the instruction upon the subject of the be-

lief of the plaintiff of the truth of the represen-

tations, and the inducement and the reliance. Also
upon the subject of damage. Also to that portion
of the charge relative to the absence of certain

witnesses, Harris, Wamser, and Holmes, and
Fletcher." (Tr. p. 156.)

We submit that exceptions taken in the manner

above set forth is not sufficient.

Had the instructions been numbered and the ex-

ceptions taken merely by number, the same would

have been as adequate, or even more adequate, to ap-

prise the trial court of the particular instruction com-

plained of.
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Categorically, the exception might be set out as fol-

lows:

Defendant excepts particularly to the following in-

si ructions:

The instruction on the subject of representation;

The instruction on the manner of communication to

plaintiff;

The instruction regarding false representations;

The instruction regarding knowledge of falsity on

the part of defendant

;

The instruction regarding intent to deceive;

The instruction upon the subject of belief of the

plaintiff of the truth of the representations;

The instruction on the subject of inducement and

reliance;

The instruction on the subject of damage;

The instruction relative to the absence of the wit-

nesses Harris, Wamser, and Holmes, and Fletcher.

So far as pointing out anything definite to the

court, and thereby giving the court an opportunity to

correct the charge if there was any merit to the excep-

tion, appellant may as well have stopped with the

first clause of the exception, namely, "We except to

the charge," and gone no further.

In the following cases, the above manner of saving

exceptions is condemned.

Killisnoo Pack. Co. v. Scott, 14 Fed. (2d) 86;

Alaska Steam Co. v. Katzeek, 16 Fed. (2d) 210;

Jones v. United States, 265 Fed. 235.
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THE COURT DID NOT ERR IN INSTRUCTING THE JURY AS
TO THE REPRESENTATIONS ALLEGED TO HAVE BEEN
MADE BY DEFENDANT.

It is urged that the court erred in instructing the

jury that the representations made by appellant to the

effect that the land in question was rich and fertile

and highly productive and well adapted to successful

commercial orcharding were representations of fact.

It is argued that since plaintiff intended to go out and

make his own investigation, the statements were there-

fore only statements of opinion.

There is no evidence in the record tending to show

that the appellee ever made any attempt to investigate

the property so far as the representations concerning

the adaptability of the land to fruit growing, or its

quality or fertility, prior to the time of his entering

into the contract.

Counsel urges that if it be held that the representa-

tions in question be not held to be expressions of opin-

ion as a matter of law, still whether they were state-

ments of material fact or expressions of opinion were

matters for the jur}' to determine.

(a) As hereinabove mentioned, exception was not

properly taken to the instruction.

(b) Appellant has not ventured to incorporate in

the transcript the representations made in the litera-

ture in question. That being the case, it would be im-

possible for this court to pass upon the question of

whether the representations made in the literature

were or were not representations of material fact. It

must be presumed, therefore, that representations in

the pamphlets which the court refers to in the instruc-
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tion in question, were such representations as would

warrant the giving of the instruction complained of.

Mat lies v. Aggeler & Musser Seed Co., 179 Cal.

697 at 702

;

Bryant v. a ran, L79 Cal. 679.

(c) There is no meril to the defendant's contention

that the representations made were matters of opinion

only. That matter lias been discussed under the first

assignment of error.

(d) In the charge complained of, the court touched

on the matter of the materiality of the representations

as follows: Speaking of the representations as to the

adaptability of the land, the court said,

"They are in the yellow book, Gentlemen of the

Jury, there is no question about that at all; that

is no reasonable interpretation of this book other

than that it represents that the lands in Rio Linda
are well adapted to successful orcharding com-
mercially * * * The representation was there,

and he has a right to count upon it * * * But
as I said to you, it is in the book, and that is

enough for the plaintiff's case, if he read it be-

fore he entered into the bargains, and he says he

did, and it is for you to sav whether or not he
did."

The above is the only part of the charge from which

it could possibly be understood by the jury that the

representations were to be taken by the jury as state-

ments of material fact and not opinion. And what

statements does the court refer to? The statements

and representations made in the literature; and what

those statements wrere is not before the court here.

As we have hereinabove pointed out, there can be

no doubt, under the rules laid down by numerous de-
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cisions in this state, that where positive statements are

made concerning- the quality of the soil in question

and its adaptability for a certain jmrpose, under cir-

cumstances here shown to have existed, that such state-

ments are as to material fact, upon which the party

to whom they were made has the right to rely, and

not mere matters of opinion.

The court, throughout the whole charge to the jury,

left it to the jury whether or not the representations

alleged were actually made. Now, had the court giv-

ing the charge complained of, referred to the oral tes-

timony instead of the printed matter, still the charge

would not have been erroneous. In the case of Scott v.

Delta Land etc., 57 Cal. App. 320, the allegations as to

the representations made were, among others, that the

land was of the best quality, fertile in every respect,

suitable for the growing thereon of hay, grain and

vegetables, and free from noxious weeds and alkali.

The trial court found that the representations were

made as alleged.

In affirming the judgment for the plaintiff, the up-

per court said,

"The judgment may be sustained upon evidence

supporting any one material misrepresentation
* * * The representations as to the productive

quality of the soil and as to the adequacy of the

water supply were material factors which, if they

furnished an inducement to the vendees to enter

into the contract made by them, would afford

ground upon which to base a rescission when their

falsity was established. * * * Misinformation,

its to the material matters referred to would con-

stitute representations as to existing facts and
conditions, and would not fall within the category

of mere opinion or speculation." (Page 324. Ital-

ics ours.)
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The upper courl in reviewing the evidence <m the

subject of the representation concerning the quality

and adaptability of the soil, found the evidence to

show that the agenl of the company took the plain-

tiff on the land, took a shovel and showed him the soil

at different places and told plaintiff that it was all

tine soil and that ho had never seen better soil. The

agent showed him stands of alfalfa near the land in

question and trees and berries on other land near the

tract and told him that just such products could be

raised on the land in question.

The court went on to say (page 326):
a* * * As to the representations concerning

the character of the soil, it must be conceded that

such representations, testified by Scott as having
been made, warranted the latter in believing and
assuming; that the soil was of a character as would
produce crops of general kinds suitable to that

locality and in acreage quantities."

So we have court holding, as a matter of law, that

representations as to the quality and productivity of

the soil, made in a manner and under circumstances

and conditions very similar to the instant case, were not

expressions of opinion only, but representations of

material fact, which would ground an action of fraud.

THE COURT DID NOT ERR IN INSTRUCTING THE JURY ON

THE QUESTION OF THE FALSITY OF THE PRESENTA-

TIONS ALLEGED TO HAVE BEEN MADE BY DEFENDANT.

Concerning the exception taken to this instruction,

the appellant failed to sufficiently set forth or desig-

nate the portion of the charge concerning which the
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exception pertained. This assignment of error ap-

pears in the transcript as Assignment of Error No.

IV (Tr. p. 31), and the instruction is not set out un-

der that assignment of error. The argument in ap-

pellant's brief proceeds under the question of knowl-

edge of falsity of the representations.

A reasonable interpretation of the instruction here

complained of does not show that the court took from

the jury the question of knowledge of the falsity of

the representations on the part of appellant. At the

outset the jury is told that if they find that the rep-

resentations were false, then the next question for

them to determine is whether defendant knew the

same were false, or whether in reason, defendant

ought to have known it, or whether the assertion was

made positively, which in the eyes of the law is equiva-

lent to knowledge. Following this, the court touches

and comments on the evidence tending to show that the

defendant either did or should have known of the

truth or falsity of the statements. It is hardly worth

while to cite authorities on the right of the trial court

to review and make comment on the evidence of the

case in giving the instructions. Then the court tells

the jury, "* * * Furthermore, it makes this as-

sertion positively, taking the book for it and taking

the plaintiff's statements, if you do, as to what the

agents told him"* * * As above pointed out, since

the representations made in the books or pamphlets are

not before the court here, it must be assumed that the

representations therein made were positive statements

of fact which would ground an action of fraud. Fol-

lowing the above mentioned jJortion of the charge, the
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court said: "* * * When a company or a man aa

Berts positively that a thing is adapted to this or that,

iv proven to he adapted to this or that, he is hound to

have knowledge, and the law will not hear him to dem-

it. It is to be inferred that if it was false he knew

it was false. In legal contemplation, it is the equiva-

lent." From this portion of the charge, appellant

picks out the last sentence and sets it out in its ar-

gument in a manner indicating that what the court

meant In the last sentence was, that if the representa-

tions made by the defendant before the court were

false, the defendant knew it was false. We submit

that the whole of the last portion of the instruction

which we have hereinabove quoted must be read to-

gether, and that all the court did in that portion of

the charge was to instruct the jury generally as to

what the law is where a party has made a positive

assertion of fact.

We submit that the effect of the rules laid down by

sections 171(1 and 1572 of the Civil Code of California

is as stated by the court in the instruction in question.

If the jury could have gotten the idea from the

portion of the instruction which appellant complains

of, that the court intended to instruct them that if

they found the representations to be false, they need

not consider the question of knowledge on the part of

the defendant, all doubts must have been dispelled

by the instruction which immediately follows, and

which appellant cunningly omitted in its argument.

The instruction immediately following is as follows

(Tr. p. 148) : "If you believe from the greater weight

of the evidence that the defendant knew it was false,
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or should have known it, or made a positive assertion,

that infers knowledge, and then you proceed to the

next step, and that is, did the defendant make this

statement with the intent that the plaintiff should be-

lieve it * * *."

The remainder of the appellant's argument on the

instruction is based on such a strained and absolutely

baseless construction of the charge of the court, that

we do not deem the same worthv of answer.

THE COURT DID NOT ERR IN INSTRUCTING THE JURY ON
THE QUESTION OF PLAINTIFF'S RELIANCE ON THE
ALLEGED REPRESENTATIONS.

Again in this assignment of error, we wish to re-

mind the court that an exception to this instruction

was not taken in the proper manner as hereinabove

pointed out,

A portion of the instruction contained on pages 33

and 36 of the transcript under appellant's assignment

of error No. VI, is set out in the argument and at-

tacked.

The contention is made that the instruction com-

plained of is argumentative. We submit that an ex-

amination of the instruction will disclose that so far

as being argumentative is concerned, the instruction

merely gives a perfectly fair review of the evidence

pertaining to the matter involved in the instruction,

which, as above pointed out, is perfectly proper and

permissible.

There is no conflict in the evidence to the effect that

the respondent knew nothing of California lands nor
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the land iii question or <>r the value or its quality,

productivity, or adaptability for this or thai purpose.

The evidence shows without conflict that he eame to

California for the primary purpose of a vacation and

stopped in Sacramento as an incident to his trip, and.

while here went out to the district in question in com-

pany with one of the agents of the appellant on sev-

eral occasions before going hack to Omaha. It shows

without conflicl that he made no attempt whatever

to investigate the quality of the land nor its adapta-

bility to fruit raising, nor its value.

The evidence further show's that he did not know

what hardpan is and had no reason to believe or

suspect that there existed close to the surface of the

soil a thick layer of hardpan, nor did he have any

reason to believe that the existence of such hardpan

rendered the land unfit for fruit raising-. It is not dis-

puted that the only trips respondent made to the dis-

trict in question and upon the land in question prior

to the time of entering into the contract, were made in

company with an agent of the appellant. This agent,

the evidence shows, took respondent to districts ad-

jacent to the tract in question and showed him what

appeared to be thrifty orchards and vineyards, and

told him that the land in question was the same as

the land of these other districts. According to respon-

dent's testimony, he inquired of the agent why there

were not more orchards and vineyards on the tract in

question, and the agent told him in effect, that the dis-

trict w^as new and that it would take time for the set-

tlers to get their orchards in ; that the purpose of the

owners was to raise poultry until they could finance
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the planting- and rearing of orchards. The respon-

dent's testimony further shows that at the time the

agent showed respondent the tract which was the sub-

ject matter of the first purchase, respondent was told

that the tract in question was the best tract appellant

bad left, and that it was particularly good because it

had "drainage." Respondent testified that he believed

and relied upon all of the representations made to

him. The evidence shows the only circumstance that

came to the mind of respondent that created the

slightest doubt in his mind, was the fact that there

were few orchards growing on the tract, and as above

pointed out, the agent gave him a reasonable explana-

tion of that fact. (Tr. pp. 39 to 47 inclusive.)

Now, in the portion of the instruction set out in the

argument and concerning which appellant complains,

the court did no more than to refer to and comment

on the evidence bearing upon respondent's reliance

upon the representations in question.

Furthermore, the court left the question of whether

respondent did in fact rely upon the representations,

to the jury.

It is not contended that the court assumed anything

not in evidence nor that the court misstated the facts

nor that the court took the question of reliance from

the jury, but it is contended in effect that where a

party starts an investigation after the representations

have been made to him, he is thereafter foreclosed from

claiming that he relied upon the representations made

to him and that therefore the instruction was against

law. We know of no case, in this state at least, which
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goes thai far. The case of Hack&emand v. Lyman, SO

Cal. App. 323, cited by appellanl under its first assign-

ment of error, which is the only California case cited

by appellanl bearing directly upon the question, does

imt go to any such Length. The court there states the

rule in the following Language (page 326)

:

"If a purchaser of real estate visits the prop-
erty prior to the sale and makes a personal exam-
ination of it touching representations as to its

quality, character, or condition, he will be pre-

sumed to rely, not upon the representations but
upon his own judgment in making the purchase,

provided the vendor does nothing to prevent his

investigation being full as he chooses." (Italics

ours.)

In that case, the plaintiff took an expert out on the

land and investigated the very conditions concerning

which the representations were made. Whereas, in the

instant case, while appellee did visit the land in com-

pany with appellant's agent, there is no evidence show-

ing that appellee made any kind of an investigation

on his own account concerning the representation*

made to hint.

The instant case comes within the rules laid down

in the cases which we have hereinabove referred to

under other portions of our brief. (Scott v. Delta

Land etc. Co; Powell v. Oak Ridge Co, supra.) As

we have pointed out, those cases present circum-

stances almost identical with the circumstances here.

Under those authorities, it was at least a question for

the jury to determine whether appellee did or did not

rely upon the representations made to him, and he is

not foreclosed from claiming that he did so rely upon
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the representations merely because he was on the land

prior to the time of the purchase.

Appellant in its argument, makes the following

misstatement of facts,—a statement which is entirely

unsupported by the evidence: "He" (the appellee)

" comes to the community where the land is situated

and begins an investigation into the truth or falsity

of these statements as to value," * * *; and fur-

ther the appellant makes the statement that he (the

appellee) made the inspection of the land "by him-

self,"—meaning, we presume, that he made an inde-

pendent investigation. Following these misstatements

of fact, counsel launches into a very unintelligible

line of argument, the gist of which seems to be, that

it was the legal duty of appellee to have investigated

the question of the value of the land; that this he

failed to do; that the court said nothing about appel-

lee's investigation of values which was inexcusable

on the part of the court; and finally that the court

by its charge to the jury, "makes the ignorance of

the buyer an excuse for his not having found out the

truth about these matters."

We have hereinabove answered the contention that

an investigation was made by the appellee as to the

truth or falsity of the representation.

As to the contention that it was the duty of appel-

lee to make an investigation, the authorities above

cited and analysed answer that. In the case of Teague

v. Hail, 171 Cal. 668, the court reversed a judgment of

the lower court on an instruction held erroneous

which in effect told the jury that it is the duty of a
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party to investigate the facta where the means of

knowledge is open to him, unless he is prevented from

so going by some ad on the part of the other party.

The court stated that while sonic of the earlier de-

cisions supported the rule set forth in the instruction

there in question, vet the modern tendency is the

other way. The court there adopted the rule as stated

in Pomeroy, Equity Jurisprudence, Sec. 898:

"Whenever a positive representation of fact

is made, the party receiving it is, in general, en-

titled to rely and act upon it, and is not bound to

verify it by independent investigation. Where a

representation is made of facts which are or may
be assumed to be within the knowledge of the

party making it, the knowledge of the receiving

party concerning the real facts, which shall pre-

vent relying on and being misled by it, must be

clearly and conclusively established by the evi-

dence. The mere existence of opportunities for

examination, or of sources of information, is not

sufficient, even though by means of these oppor-

tunities and sources, in the absence of any repre-

sentation at all, a constructive notice to the party

would be inferred; the doctrine of constructive

notice does not apply where there has been such

a representation of fact."

In the case of French v. Freeman, 191 Cal. 579 at

587, the court said:

"In other words, the fact that the vendee vis-

ited the land is important in determining whether
he relied and was entitled to rely upon the state-

ments of the vendor."
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THE COURT DID NOT ERR IN INSTRUCTING THE JURY ON
THE QUESTION OF DAMAGES.

The next assignment of error was not properly

excepted to for the reason that the court's attention

was not called to the portion of the charge complained

of.

The complaint alleged that the parties entered into

the contracts whereby appellee conveyed to appellant

the two parcels of real estate in Omaha at the agreed

valuations of $6800.00 and $5800.00 respectively, sub-

ject to certain mortgages in the sum of $4136.39 and

$3000.00 respectively, and that appellant accepted said

conveyances as part payments in the sum of $2663.61

and $2800.00 on account of said contracts. The answer

admits that the contract was entered into as alleged

and admits that under the terms of the agreement the

amounts hereinabove mentioned were allowed as part

payment on said purchase price. (Tr. pp. 4, 9, 18,

19.) The contracts were introduced into evidence.

(Tr. p. 49.)

Mr. Gibson, appellant's representative from Omaha

who acted on behalf of appellant in effecting the ex-

change, testified on behalf of appellant, but not a word

of testimony was elicited from him concerning the

value of the properties in Omaha. Appellant did not

attempt in any way to show that the property which

the appellee conveyed to appellant was actually worth

less than the amount allowed for it by the agreement

of the parties,—though the agent of appellant, who

was a real estate dealer in Omaha, where the prop-

erty is situated, and therefore competent to testify as
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an expert as to the value of the property, was in mini

and testified on behalf of appellant

The contract itself, by the terms of which it was

agreed l>y the parties that the Omaha properties

should be accepted by appellant as a part payment on

the contracts in the amounts above mentioned, is evi-

dence that the amount allowed was the reasonable

value thereof.

It is well settled that the agreed value of a thing

is at least prima facie evidence of its actual value.

In the case of Briyiglmm v. Knox, 127 Cal. 40 at 44,

it was held that where the complaint alleged the

agreed value, that it was sufficient allegation of the

actual value, and that where the defendant had failed

to deny the allegation of agreed value, the fact was

thereby established without the necessity of proof on the

part of the plaintiff, by being admitted by the plead-

ings.

The case of Wood v. Niemeyer, 185 Cal. 526, was an

action based on fraud in inducing plaintiff to enter

into an exchange of properties. The court held that

the memorandum containing a list of the personal

property and the agreed value of each item was evi-

dence of the actual value thereof, as bearing on the

question of the amount of actual damage plaintiff

had suffered.
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THE COURT DID NOT ERR IN INSTRUCTING THE JURY IN
RELATION TO THE ABSENCE OF HARRIS, WANZER,
HOLMES AND FLETCHER, AS WITNESSES.

Here again appellant urges its everlasting criti-

cism of the trial court for reviewing, commenting up-

on and referring to the evidence in giving the charge

to the jury.

As we have pointed out before, it is perfectly per-

missible for the trial court in giving a charge to the

jury to review the evidence, comment upon the same

and point out points of weakness or strength with a

view to aiding the jury in arriving at a just decision.

In the case of Vicksburg By. Co. v. Putnam, 118 U. S.

545, the trial court went by far to greater lengths in

reviewing the evidence, and expressing opinion on

the evidence than did the court in the instant case. In

that case the Supreme Court in affirming the judg-

ment had the following to say on the subject:

'

' In the courts of the United States, as in those

of England, from which our practice was derived,

the judge, in submitting a case to the jury, may,
at his discretion, whenever he thinks it necessary

to assist them in arriving at a just conclusion,

comment upon the evidence, call their attention

to pails of it which he thinks important, and ex-

press his opinion, when no rule of law is incor-

rectly stated, and all matters of fact are ulti-

mately submitted to the determination of the

jury."

The trial court, in the instruction here complained

of did no more than to comment upon the fact that

the owners of the land concerning which Morley tes-

tified would be in a better position to testify as to the

productivity of the land than was Morley. The Judge
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then instructed them thai there is ;i rule of law that

where weaker evidence is produced when stronger is

available, thai fad may be considered in determining

the weighl to be given the weaker evidence. The couri

then expressly admonished the jury thai it was for

them to say what weighl was to be given Morley's

testimony.

Appellant complains thai it was not shown thai the

owners could be produced. The answer to thai is

that the process of the court was open to appellant to

bring their testimony before the court.

We submit that there is nothing objectionable about

the instruction, and that there is no merit to appel-

lant's contention that it was erroneous.

We respectfully submit that the trial was conducted

in a fair and impartial manner, and that no reversi-

ble error was committed, and that the judgment

should therefore be affirmed.

Dated, Sacramento,

June 1, 1929.

Respectfully submitted,

Martin 1. Welsh,

A. H. Morgan,

Attorneys for Ajtjiellee.
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HARRY I. STAFFORD, Esq., DEAN CUNHA,
Esq., Flood Building, San Francisco,

Attorneys for Plaintiff.

REDMAN & ALEXANDER, Esqs., 333 Pine

Street, San Francisco,

Attorneys for Defendant.

In the United States District Court for the North-

em District of California, Southern Division.

No. 18,076.

LAURETT BOYD,
Plaintiff,

vs.

GEORGIA CASUALTY COMPANY, a Corpora-

tion,

Defendant.

SECOND AMENDED COMPLAINT ON IN-

DEMNITY INSURANCE POLICY.

Plaintiff complains of defendant and alleges

:

1.

That at all times herein mentioned the defendant

was and now is a corporation duly organized and

existing under the laws of the State of California to

engage in the physicians and surgeons indemnity

insurance business in the said State of California.
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That the principal place of business of the defend-

ant in said State of California was and is in the

City and County of San Francisco.

2.

That at all times herein mentioned, and more

particularly during the month of November, 1925,

one George O. Jarvis was a physician and surgeon

licensed to practice medicine and surgery in the

State of California under and by virtue of the laws

thereof. That previous to said month of November,

1925, the defendant at the City and County of San

Francisco, State of California, issued to the said

George 0. Jarvis a policy of physicians and surgeons

indemnity insurance, wherein, plaintiff is informed

and believes and upon such information and belief

alleges, said defendant agreed upon the payment of

a certain specified premium to indemnify the said

George O. Jarvis against any liability not exceeding

the sum of Five Thousand ($5,000.00) [1*] Dol-

lars with taxed court costs and interest which should

arise against the said George O. Jarvis in favor of

any person or persons who would sustain any per-

sonal bodily injuries by means of the negligence or

carelessness of George O. Jarvis in the practice of

his aforementioned profession. That plaintiff is

informed and believes and upon such information

and belief alleges that as conditions precedent to said

defendant's assumption of liability under said policy

as aforesaid said George O. Jarvis was required to

pay said premium as aforesaid
;
give said defendant

*Page-number appearing at the foot of page of original certified

Transcript of Eecord.
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immediate notice of any action brought against said

George O. Jarvis for any personal injuries sus-

tained as in said policy provided, and co-operate

with said defendant in defending any suit so brought

as aforesaid; and said plaintiff is informed and be-

lieves and upon said information and belief alleges

that said conditions as aforesaid were the only con-

ditions contained in said policy so issued as afore-

said. That the said policy of physicians and sur-

geons indemnity insurance so issued as aforemen-

tioned by the defendant to the said George O.

Jarvis was in full force and effect during the month

of November, 1925.

3.

That plaintiff is informed and believes and upon

such information and belief alleges that the said

George O. Jarvis has performed all of the condi-

tions of said policy on his part to be performed.

4.

That, in the month of November, 1925, the exact

date of which plaintiff is unable to state, the plain-

tiff consulted George O. Jarvis in his capacity as

such physician and surgeon and became a patient

of the said George O. Jarvis, and plaintiff paid to

said George O. Jarvis a sum of money demanded by

him for his services as such physician and surgeon.

5.

That thereafter and in the said month of Novem-

ber, 1925, while the relation of patient and physician

and surgeon continued to exist between plaintiff and

George O. Jarvis the said George 0. Jarvis advised
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an [2] operation in the right nasal region of the

plaintiff and thereupon the said George O. Jarvis so

negligently and carelessly operated upon and treated

the said plaintiff as to cause personal bodily injury

to the plaintiff ; and that therafter the said plaintiff

commenced and maintained an action in the Su-

perior Court of the State of California, in and for

the City and County of San Francisco, against the

said George O. Jarvis for damages for the bodily

injuries so sustained by her. That said action was

numbered 174,698 in the files of said court and that

said action was thereafter tried and judgment was

rendered on the 17th day of October, 1927, in favor

of the plaintiff and against the said George O. Jar-

vis in the sum of Five Thousand ($5,000) Dollars,

together with taxed costs in the sum of Seventy-six

and 50/100 ($76.50) Dollars; that said judgment

was docketed in the office of the Clerk of said court

on the 19th day of October, 1927, and has become

final, and said judgment is now wholly unsatisfied

and unpaid.

6.

That on the 16th day of November, 1927, the said

George O. Jarvis, upon his voluntary petition filed in

the Bankruptcy Court of the Southern Division of

the United States District Court for the Northern

District of California and numbered 16,537 in the

files thereof, was adjudged a bankrupt. That in-

cluded in the schedules filed by said George O. Jarvis

in said proceeding was this judgment held by the

plaintiff herein. That previous and again subse-

quent to said adjudication of bankruptcy plaintiff
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demanded of defendant the amount of defendant's

liability under and by virtue of the terms of the

aforementioned policy of insurance and defendant

failed and refused, and still fails and refuses to pay

plaint ill' the amount of said liability or any part

thereof.

7.

That there is now due, owing and unpaid from the

defendant to plaintiff the sum of Five Thousand

($5,000.00) Dollars, together with the costs as

aforementioned amounting to Seventy-six and

50/100 ($76.50) Dollars, and interest on the sum of

Five Thousand Seventy-six and 50/100 ($5,076.50)

[3] Dollars, since the 17th day of October, 1927,

no part of which has been paid.

WHEREFORE, plaintiff prays judgment against

said defendant for the sum of Five Thousand Sev-

enty-six and 50/100 ($5,076.50) Dollars, and in-

terest on said sum from and after the said 17th

day of October, 1927, and for such other and fur-

ther relief as to the Court may seem meet and

proper in the premises.

HARRY I. STAFFORD,
Attorney for Plaintiff.

Received a copy of the within amended complaint

this 30th day of April, 1928.

REDMAN & ALEXANDER,
Attorney for Defendant.

[Endorsed] : Filed May 2, 1928. [4]
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State of California,

City and County of San Francisco,—ss.

Laurett Boyd, being first duly sworn, deposes

and says: That she is the plaintiff in the above-

entitled action; that she has read the foregoing

second amended complaint and knows the contents

thereof ; that the same is true of her own knowledge

except as to the matters which are therein stated on

her information or belief, and as to those matters,

that she believe it to be true.

Mrs. LAURETT BOYD.

Subscribed and sworn to before me, this 30th

day of April, 1928.

[Seal] EDWARD P. McAULIFFE,
Notary Public in and for the County of San Fran-

cisco, State of California.

My commission expires Dec. 31, 1930.

[Endorsed] : Filed May 2, 1928. [5]

[Title of Court and Cause.]

ANSWER TO SECOND AMENDED COM-
PLAINT.

Comes now defendant above named and answering

plaintiff's second amended complaint on file herein

denies and alleges as follows:

1. Denies the defendant was and/or now is or

ever was a corporation duly or at all organized and,



vs. Laurett Boyd. 7

or existing under the laws or any law of the State of

California.

2. Alleges that it has no information or belief

upon the subject sufficient to enable it to answer the

allegations of said second amended complaint that

at all times mentioned in said second amended com-

plaint and more particularly during the month of

November, 1925, one George 0. Jarvis was a physi-

cian and surgeon licensed to practice medicine and

surgery in the State of California under and by vir-

tue of the laws thereof and therefore and upon that

ground denies each and every of said allegations.

Denies that previous to said month of November,

1925, or at any time, the defendant at the City and

County of San Francisco, State of California, or

any place, issued to said George O. Jarvis a policy

of physicians and, or surgeons indemnity insurance,

or any policy of insurance, wherein said [6] de-

fendant agreed upon the payment of a certain speci-

fied or any premium or at all to indemnify the said

George 0. Jarvis against any liability not exceeding

the sum of $5,000.00, or any sum and, or either taxed

court costs and/or interest which should arise

against the said George O. Jarvis in favor of any

person or persons who would sustain any personal

bodily injuries or injury by means of the negli-

gence or carelessness of George O. Jarvis in the

practice of his alleged profession, or in favor of

any other person or against any liability whatsoever.

And denies that as conditions or any condition pre-

ceding or at all to the said defendant's assumption

of liability under said policy as alleged, said George
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O. Jarvis was required to pay the alleged or any

premium and, or give immediate or any notice of

any action brought against said George O. Jarvis

for any personal injuries sustained as in said al-

leged policy provided and/or co-operate with said

defendant in defending any suit so brought as al-

leged; and denies that said alleged conditions were

the only conditions contained in said alleged policy

so or at all issued as alleged. And denies that the

alleged policy of physicians and/or surgeons in-

demnity insurance so or at all issued as alleged or

otherwise by the defendant to the said George O.

Jarvis was in full or any force or effect during

the month of November, 1925.

3. Denies that said George O. Jarvis has per-

formed all or any of the conditions of the alleged or

any policy issued by defendant on his part to be

performed.

4. Alleges that it has no information or belief

upon the subject sufficient to enable it to answer the

allegations of paragraphs 4 and 5 of said second

amended complaint, and therefore and upon that

ground denies each and every allegation in said

paragraphs contained. [7]

5. Denies that previous to or again or at all

subsequent to the alleged adjudication of bankruptcj'

of said George O. Jarvis or at any time plaintiff

demanded of defendant the amount of defendant's

alleged liability under and/or by virtue of the terms

of the alleged policy of insurance, and in this be-

half denies that there is any liability on the part

of defendant under and/or by virtue of the terms or
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any term of the alleged or any policy of insurance

or at all.

6. Denies that there is now or ever was due and/

or owing and/or unpaid from the defendant to

plaintiff the sum of $5,000.00 or any sum, together

with the alleged costs, amounting to $76.50, or any

sum, and/or interest on the sum of $5,076.50, or

any interest, since the 17th day of October, 1927,

or for any period of time or at all. And denies that

the defendant is now or ever was obligated to pay

in the amounts alleged or any thereof, or in any sum

or amount at all; and denies upon lack of informa-

tion and belief that no part of said sums has been

paid.

7. Further answering said second amended com-

plaint and as a separate defense thereto, said de-

fendant alleges that in a written application exe-

cuted by said George O. Jarvis for a physician's

liability policy he warranted as follows

:

"No claim or suit is pending against me for

damages on account of alleged error, mistake

or malpractice, and no claim has been paid by

me, and no judgment has been entered against

me for damages on account of alleged error,

or mistake, or malpractice, except as follows:

None."

That defendant is informed and believes and

therefore alleges that at the time said warranty was

made in said application there was pending against

said George O. Jarvis a claim for damages on ac-

count of alleged error, mistake or malpractice, and

that a claim had been paid by said George O. Jarvis
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on account of [8] alleged error or mistake or

malpractice; that said warranty was made by said

George O. Jarvis with full knowledge upon his part

that the same was untrue and with intent to mislead

defendant and induce defendant to issue the policy

of insurance applied for; that said warranty was

material to the acceptance of the risk and the is-

suance of the policy applied for.

8. Further answering said second amended com-

plaint, and as a separate defense thereto, defendant

alleges that the policy of insurance issued by de-

fendant to said George O. Jarvis contained a condi-

tion that no action should be brought against de-

fendant under or by reason of said policy unless it

shall be brought by and in the name of the assured

for a loss denned in said policy after final judgment

has been rendered in a suit described in said policy

and within one year from the date of such judg-

ment.

WHEREFORE, defendant prays to be hence dis-

missed with its costs.

REDMAN & ALEXANDER,
Attorneys for Defendant. [9]

State of California,

City and County of San Francisco,—ss.

F. M. Ayer, being first duly sworn, deposes and

says : That he is claims superintendent of defendant

and as such is authorized to verify the foregoing

answer to second amended complaint on its behalf

;

that he has read said answer and knows the contents

thereof and that the same is true of his own knowl-
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edge except as to the matters therein stated upon

information or belief and that as to such matters he

believes it to be true.

F. M. AYER.

Subscribed and sworn to before me this 12th day

of July, 1928.

[Seal] HENRIETTA HARPER,
Notary Public in and for the City and County of

San Francisco, State of California.

Service of the within answer admitted this 12th

day of July, 1928.

HARRY I. STAFFORD,
Attorney for Plaintiff.

[Endorsed] : Filed July 13, 1928. [10]

[Title of Court and Cause.]

AMENDMENT TO COMPLAINT.

Now comes the plaintiff above named and with

leave of Court first had and obtained files this as and

for an amendment to her complaint herein.

1.

That during the term of the said policy of in-

surance issued to said George O. Jarvis and de-

scribed in the second amended complaint on file

herein there was in full force and effect and ever

since said time there has been and now is in full

force and effect Act No. 3738 of the general laws

of the State of California, entitled, "An act re-
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lating to actions against an insurance carrier when

the insured person is insolvent or bankrupt, or

without property sufficient to satisfy execution on

account of loss or damage insured against, and re-

quiring policy to be exhibited in certain cases,"

which Act was at said time in words and figures, as

follows, to wit

:

"Action Against Insurance Carrier When Insured

is Insolvent. Exhibit of Policy.

"Action against insurance carrier when insured is

insolvent. Exhibit of policy. No policy of insur-

ance against loss or damage resulting from acci-

dent to, or injury suffered by another person and for

which the person injured is liable other than a policy

of insurance under the workmen's compensation, in-

surance and safety act of 1917 or any subsequent

act on the same subject, or, against loss or damage

to property caused by horses or other draught ani-

mals or any vehicle, and for which [11] loss or

damage the person insured is liable, shall be issued

or delivered to any person in this state by any

domestic or foreign insurance company, authorized

to do business in this state, unless there shall be

contained within such policy a provision that the

insolvency or bankruptcy of the person insured shall

not release the insurance carrier from the pay-

ment of damages for injury sustained or loss oc-

casioned during the life of such policy and stating

that in case judgment shall be secured against the

insured in an action brought by the injured person

or his heirs or personal representatives, in case

death resulted from the accident, then an action
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may be brought against the company, on the policy

and subject to its terms and limitations, by such

injured person, his heirs or personal representatives

as the case may be, to recover on said judgment.

Upon any proceeding supplementary to execution,

the judgment debtor may be required to exhibit any

policy carried by him insuring against the loss or

damage for which judgment shall have been ob-

tained."

DEERING'S GENERAL LAWS, 1923 Edi-

tion, Part One, Page 1371.

HARRY I. STAFFORD,
Attorney for Plaintiff. [12]

State of California,

City and County of San Francisco,—ss.

Laurett Boyd, being first duly sworn, deposes

and says that she is the plaintiff in the above-en-

titled action; that she has read the foregoing

amendment to complaint, that the same is true

of her own knowledge except as to the matters

which are therein stated on her information or be-

lief, and as to those matters, that she believe it to

be true.

LAURETT BOYD.

Subscribed and sworn to before me this 18th day

of September, 1928.

[Seal] EDWARD P. McAULIFFE,
Notary Public in and for the County of San Fran-

cisco, State of California.

[Endorsed] : Filed September 18, 1928. [13]
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[Title of Court and Cause.]

STIPULATION WAIVING TRIAL BY JURY.

IT IS HEREBY STIPULATED by and be-

tween the plaintiff and the defendant that a trial

by jury is hereby waived in the above-entitled ac-

tion and that the same may be tried by the Court

sitting without a jury.

Dated: September 18, 1928.

HARRY I. STAFFORD,
Attorney for Plaintiff.

REDMAN & ALEXANDER,
Attorneys for Defendant.

[Endorsed] : Filed September 18th, 1928. [14]

[Title of Court and Cause.]

MEMORANDUM OPINION ON ORDERING
JUDGMENT FOR PLAINTIFF.

HARRY I. STAFFORD, Esq., for Plaintiff.

Messrs. REDMAN & ALEXANDER, for Defend-

ant.

Plaintiff sues defendant upon a physician's lia-

bility policy issued by the defendant to one Dr.

George 0. Jarvis. Plaintiff made claim against

Dr. Jarvis for his alleged malpractice in November,

1925, in treating her, and on September 21, 1926,

she commenced an action in the Superior Court of

the State of California, in and for the City and
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County of San Francisco, against Dr. Jarvis for

damages for the alleged malpractice, and thereafter

obtained judgment against him in the sum of five

thousand dollars, together with costs taxed at $76.-

50. Said judgment was docketed in the office of

the Clerk of said Superior Court on the 19th day

of October, 1927, and has become final. On the

16th day of November, 1927, Dr. Jarvis was, upon

his voluntary petition filed in the Bankruptcy

Court of this district, adjudged a bankrupt. The

evidence shows that the sum of $355.75 has been

paid to plaintiff upon said judgment through pro-

ceedings in the Bankruptcy Court. [15]

Plaintiff brings this action upon the policy un-

der the provisions of Act 3738, Statutes of Cali-

fornia 1919, page 776, which, stated briefly, pro-

vides that the insolvency or bankruptcy of the per-

son insured shall not release the insurance carrier

from the payment of damages for injuries sus-

tained or loss occasioned during the life of such pol-

icy, etc.

The policy involved was issued for a year and

began on the 29th day of May, 1925. The plaintiff

was injured in November, 1925. Thereafter, and

before action was commenced in the state court, de-

fendant gave notice of rescission to the insured.

It is the contention of the defendant here that it

is relieved from liability under the policy because

of such attempted rescission based upon an alleged

false statement made by the insured on application

for the policy.

It appears to the Court that the right of the
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plaintiff to sue for damages for injuries sustained

had accrued during the life of the policy and be-

fore the attempted rescission; such right was there-

fore not affected by anything that may have oc-

curred thereafter between the insurer and the in-

sured.

It is ordered that plaintiff have judgment for

$4,720.75, together with interest on said sum from

October 17, 1927, and costs.

October 10, 1928.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Oct. 10, 1928. [16]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

No. 18,076.

LAURETT BOYD,
Plaintiff,

vs.

GEORGIA CASUALTY COMPANY, a Corpora-

tion,

Defendant.

JUDGMENT.

This cause came on regularly for trial upon the

18th day of September, 1928, before the Court sit-

ting without a jury, a trial by jury having been

waived by written stipulation filed; Dean Cunha
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and Dan R. Shoemaker, Esqrs., appearing as attor-

neys for plaintiff, and William C. Bacon and Har-

old C. Mundhenk, Esqrs., appearing as attorneys

for defendant, and the trial having been proceeded

with and oral and documentary evidence upon be-

half of the respective parties having been intro-

duced and closed, and the cause having been sub-

mitted to the Court for consideration and decision,

and the Court, after due deliberation having ren-

dered its decision and filed its memorandum opin-

ion, and ordered that judgment be entered herein

in accordance with said opinion in favor of plain-

tiff for the sum of $4,720.75, together with interest

thereon at the rate of seven per cent (7%) per an-

num from October 17th, 1927, and for costs.

NOW, THEREFORE, by virtue of the law and

by reason of the premises aforesaid, it is considered

by the Court that Laurett Boyd, plaintiff, do have

and recover of and from Georgia Casualty Com-

pany, a corporation, defendant, the sum of Five

Thousand Forty-four and Seventy-seven/lOOths

($5,044.77) Dollars, together with her costs herein

expended taxed at $32.00.

Judgment entered October 10th, 1928.

WALTER B. MALING,
Clerk. [17]
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[Title of Court and Cause.]

STIPULATION THAT PLAINTIFF'S EX-
HIBIT No. 2 NEED NOT BE SET OUT IN
FULL IN BILL OF EXCEPTIONS OR
TRANSCRIPT ON APPEAL.

IT IS HEREBY STIPULATED AND
AGREED by and between the parties hereto that

Plaintiff's Exhibit No. 2 (the judgment-roll in the

case of "Laurett Boyd vs. George O. Jarvis" in

the Superior Court in and for the City and County

of San Francisco, State of California, and num-

bered therein No. 174,698) need not be set out in

full in defendant's bill of exceptions or in the

transcript on appeal in the above-entitled action,

but that the contents and substance of the same

may be set out in lieu thereof, no exception or error

being assigned to the introduction in evidence of

said judgment-roll.

It is further stipulated that Plaintiff's Exhibit

No. 2 (said judgment-roll) may be secured for and

submitted to the Circuit Court of Appeals if said

Court requests for examination in connection with

its consideration of this case on appeal.

Dated: San Francisco, December 5, 1928.

HARRY I. STAFFORD,
Attorney for Plaintiff.

REDMAN & ALEXANDER,
Attorneys for Defendant.

[Endorsed] : Filed December 8, 1928. [18]
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[Title of Court and Cause.]

ENGROSSED BILL OF EXCEPTIONS.

BE IT REMEMBERED, that the above-entitled

cause came on for trial before the above-entitled

Court, Hon. A. F. St. Sure presiding, on Tuesday,

the 18th day of September, 1928, without a jury,

the jury having been duly waived in the maimer

required by law by written stipulation filed in said

action in the office of the Clerk of said court,

Messrs. Harry I. Stafford and Dean Cunha appear-

ing as attorneys for plaintiff, and Messrs. Redman

& Alexander and W. C. Bacon appearing as attor-

neys for defendant. Thereupon the following pro-

ceedings were had:

Counsel for plaintiff made a brief opening state-

ment and thereafter proceeded with the testimony.

TESTIMONY OF CHARLES BURKE, FOR
PLAINTIFF.

CHARLES BURKE was called as a witness for

the plaintiff and, being duly sworn, testified as fol-

lows:

I am an employee of the County Clerk's office in

the City and County of San Francisco, State of

California. I am [19] here in response to a

subpoena served upon my office and have been dele-

gated to attend court here to-day and bring these

papers with me. I have the original papers from
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(Testimony of Charles Burke.)

the County Clerk's office in the case entitled "Lau-

rett Boyd vs. George O. Jarvis" and numbered

174,698.

TESTIMONY OF GEORGE O. JARVIS, FOR
PLAINTIFF.

GEORGE O. JARVIS, a witness on behalf of

the plaintiff, was called and, being duly sworn, tes-

tified as follows:

My name is George O. Jarvis. I am a physician

and surgeon duly licensed to practice in the State

of California and I was such in the month of No-

vember, 1925. I am the same George O. Jarvis

who was sued in the action entitled "Laurett Boyd
vs. George 0. Jarvis," in the Superior Court in and

for the City and County of San Francisco, State

of California, and numbered 174,698.

I am here in response to a subpoena and have

brought with me the policy of insurance referred

to in the subpoena. I made application to the

Georgia Casualty Company for a policy with them

and they issued a policy to me ; this is a renewal of

the policy first issued upon my application.

Thereupon the policy was offered in evidence and

in that connection the following proceedings were

had:

''Mr. CUNHA.—We now offer in evidence, if

your Honor please, policy No. PH. 33967, Georgia

Casualty Company, Physician's Liability Policy,

wherein the assured is George O. Jarvis. The term
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of the policy is twelve months, commencing on the

29th of May, 1925, and ending on the 29th of May,

1926. It stipulates for a premium of $25. The

Company's liability for damages on [20] ac-

count of injury or death of one person is $5,000.00.

The total liability is $15,000. The policy insures

the assured against loss for liability imposed by

law on the assured for damages on account of bod-

ily injury or death suffered by any person or per-

sons in consequence of any alleged error, or mis-

take, or malpractice occurring in the practice of

the assured 's profession, as prescribed by the sched-

ule endorsed thereon.

We offer this in evidence and ask that it be

marked Plaintiff's Exhibit 1.

Mr. BACON.—If the Court please, we object to

the introduction of this document in evidence, upon

the ground that it is immaterial, irrelevant, and in-

competent; upon the further ground that it does

not appear to be the document which is pleaded in

the complaint, and that there is a variance between

the exhibit now offered and the document referred

to in the complaint.

The COURT.—Point that out to the Court. You
are just making a general objection. Point out

that variance to the Court.

Mr. BACON.—Our contention is that in this case

the plaintiff is seeking to recover upon a policy of

insurance issued to another party, and that there

is no allegation anywhere in the complaint which

alleges that other persons are entitled to maintain
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this action. The point was raised on demurrer,

but perhaps at that time it was not the proper time

to assert it before the Court. We contend that if

they attempt to take advantage of a statute of the

State of California, which I assume they are doing,

they should have so pleaded it in their complaint.

The COURT.—Do you think there is anything in

the point here made by counsel?

Mr. CUNHA.—No, I do not, your Honor. It

was urged [21] before.

The COURT.—Do you want to amend and make

the provisions of the statute a part of your com-

plaint?

Mr. CUNHA.—Yes, we will ask to do that.

The COURT.—Very well, you may amend your

complaint. During the recess you may prepare a

written amendment.

Mr. BACON.—May we enter an objection and

an exception to their being permitted to amend the

complaint at this time, your Honor?

The COURT.—Yes. Objection overruled. The

policy may be admitted in evidence.

Mr. BACON.—Exception. '

'

Thereupon the document was admitted in evi-

dence and marked Plaintiff's Exhibit No. 1.

Plaintiff's Exhibit No. 1 is as follows: [22]
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Thereafter the judgment-roll in the case of

"Laurett Boyd vs. George O. Jarvis" in the Supe-

rior Court of the City aud County of San Fran-

cisco, State of California, numbered 174,698 was

filed and received in evidence and marked, Plain-

tiff's Exhibit No. 2.

By stipulation Plaintiff's Exhibit No. 2 is not

set out in full herein for the reason that it would

serve no useful purpose and no exception is taken

to the introduction of it in evidence. In substance

Plaintiff's Exhibit No. 2 is as follows:

PLAINTIFF'S EXHIBIT No. 2.

The judgment-roll contains (1) plaintiff's com-

plaint for damages for malpractice, (2) defend-

ant's answer to the complaint, (3) the verdict of

the jury, (4) the judgment on the verdict, and (5)

the certificate of the County Clerk of the City and

County of San Francisco to the judgment-roll.

The verified complaint was filed in the office of

the County Clerk of the City and County of San

Francisco on September 21, 1926. The complaint

alleges that defendant George O. Jarvis is a physi-

cian and surgeon duly licensed to practice in Cali-

fornia and practicing in San Francisco; that in

October, 1925, plaintiff consulted defendant as such

physician and surgeon and became his patient pay-

ing for his services; that in November, 1925, de-

fendant advised and performed an operation in the

left nasal region of plaintiff's head; that in said

operation defendant negligently, carelessly and

with knowledge permitted a small part of a metal
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instrument used in the operation to remain in said

portion of plaintiff's head; that as a result of such

negligence plaintiff suffered great pain and an-

guish and will be compelled to undergo an opera-

tion to remove said metal part; [25] that plain-

tiff expended the reasonable sum of $250.00 for

services of a surgeon who made an unsuccessful

attempt to remove the metal from her head; that

by reason of defendant's negligence plaintiff was

damaged in the sum of $25,250.00 and prayed for

damages in said amount.

The verified answer of defendant to the com-

plaint was filed in the office of the County Clerk of

the City and County of San Francisco on Novem-

ber 19, 1926. The answer denies any and all negli-

gence on defendant's part in connection with the

operation or in connection with his services and

treatment of plaintiff; denies that plaintiff was

damaged in the sum of $25,250.00 or in any sum;

and alleges contributory negligence of the plaintiff

in failing, neglecting and refusing to follow de-

fendant's instructions and treatment.

The verdict of the jury is dated and was filed in

open court by the Clerk of the Superior Court of

the City and County of San Francisco on October

17, 1927, and is as follows:

"We, the jury in the above-entitled cause, find

a verdict in favor of the plaintiff Laurett Boyd and

against the defendant George O. Jarvis for the

sum of Five Thousand Dollars.

Signed—JAS. W. HARRIS,
Foreman."
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(Testimony of George O. Jarvis.)

The judgment on the verdict was entered on Oc-

tober 18, 1927, in Book 212 of Judgments at page

398 in favor of plaintiff Laurett Boyd and against

defendant George 0. Jarvis in the sum of $5,000,

with interest at 7% from the date thereof with

costs amounting to $76.50.

The certificate of the County Clerk of the City

and County of San Francisco, State of California,

and ex-ofjicio Clerk of the Superior Court is dated

October 19, 1927, and certifies [26] to the cor-

rectness of the judgment entered and recorded and

that the papers annexed constituted the judgment-

roll in said cause.

Thereupon the testimony of GEORGE O. JAR-
VIS for plaintiff continued as follows:

I paid the premium on this policy of insurance

to the representative of the Georgia Casualty Com-

pany. When I was sued by Mrs. Boyd I turned

the complaint and summons in the case over to the

Georgia Casualty Company to defend me and

offered to assist it in the defense of the suit.

"Mr. CUNHA.—Q. I will ask you did you per-

form all the conditions on your part in this policy

to be performed u

?

A. Yes.

Mr. BACON.—Just a moment. I object to that

as calling for the conclusion of the witness.

The COURT.—Objection overruled.

Mr. BACON.—Exception. I will ask that the

answer be stricken on the ground that the question

calls for a conclusion of the witness.
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(Testimony of George O. Jarvis.)

The COURT.—Objection overruled.

Mr. BACON.—Exception.
The COURT.—The witness answered the ques-

tion ahead of the objection, but the objection will

stand as entered before the question was answered. '

'

The testimony of GEORGE O. JARVIS for the

plaintiff then continued as follows:

On November 16, 1927, I filed a voluntary peti-

tion in bankruptcy in the Southern Division of the

United States District Court for the Northern Dis-

trict of California and on that [27] day was de-

clared a bankrupt. I have not paid any money to

Mrs. Boyd on account of the judgment which she

secured against me except whatever moneys have

been paid her through the Bankruptcy Court.

"The COURT.—How much has been paid

through the Bankruptcy Court?

Mr. CUNHA.—$355.75. That is all."

Cross-examination.

Upon cross-examination the witness GEORGE
O. JARVIS testified as follows:

I am also here pursuant to a subpoena served

upon me by the defendant and I have brought with

me whatever documents I have which are referred

to in the subpoena. I brought the policy which was

all I had. I did not have the letters or notices of

rescission of the policy addressed to me by the

Georgia Casualty Company under date of August

26, 1926. I had received the letters and I think the

attorney took them. At any rate they could not be
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(Testimony of George O. Jarvis.)

found. I did receive the letters dated August 26,

1926 from the Georgia Casualty Company referred

to in the subpoena.

These copies of letters which you now show me
are copies of the letters that I received.

Thereupon defendant offered the documents in

evidence and the following proceedings were had:

"Mr. BACON.—We offer in evidence at this time

two letters, both dated August 26th, addressed to

Dr. George O. Jarvis, the witness on the stand, by

the Georgia Casualty Company, signed by its resi-

dent manager, George F. Kyle, reading [28] as

follows

:

Mr. CUNHA.—We object to the offer on the

ground that it is not proper cross-examination.

Further, upon the ground that no foundation has

been laid for the introduction of the copies. And
upon the further ground that they are self-serving,

and not binding upon the plaintiff in this case.

The COURT.—As to the objection that they are

not proper cross-examination, I presume you are

making the doctor your own witness as to that, are

you?

Mr. BACON.—I can hold this until the defend-

ant's case, and prove the rescission at that time.

That may be the better order to adopt.

The COURT.—Very well, let that be the order."

The testimony of GEORGE O. JARVIS upon

cross-examination then continued as follows:

Upon direct examination I testified that the

papers served upon me in the case of Boyd vs.
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(Testimony of George O. Jarvis.)

Jarvis were turned over to the Georgia Casualty

Company with the request that they defend me in

the suit. Either I or my attorney did this but I

cannot state that I personally at any time tendered

the defense of the case to the Georgia Casualty

Company.

The notices of rescission which were shown to me
a moment ago were not received by me prior to

the commencement of the suit by Mrs. Boyd against

me. The suit is what brought the notices from the

Georgia Casualty Company. My recollection is

that there was nothing said by the Georgia Cas-

ualty Company to me until after suit had been in-

stituted. I don't know what the legal definition of

the commencement of a suit is and, although the

letters or notices of rescission are dated August

26, 1926, [29] and the complaint in Mrs. Boyd's

suit against me appears to have been filed on Sep-

tember 21, 1926, the fact that she either sued or was

about to sue was what brought the letters from the

Georgia Casualty Company. I think the letters

were probably received about the date which the

letters bear, August 26, 1926. In connection with

the letters I also received back the amounts men-

tioned in the letters as premiums which I paid for

the policies. I turned that money back to my at-

torney, Harry Godsell (Gottesfeld), along with the

letters for him to give to the Georgia Casualty

Company.
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TESTIMONY OF LAURETT BOYD, FOR
PLAINTIFF.

LAURETT BOYD was then called as a witness

for the plaintiff and, being duly sworn, testified as

follows

:

I am the plaintiff in the action entitled "Laurett

Boyd vs. George O. Jarvis," in the Superior Court

in and for the City and County of San Francisco

State of California, and numbered 174,698, in the

records of that court. In that action I recovered

a judgment in the simi of $5,000.00 principal, and

$76.50 costs, and I have received no money on ac-

count of that judgment except the simi of $355.75,

which was paid to me by the bankrupt estate of

George O. Jarvis.

"Mr. CUNHA.—At this time we will offer in evi-

dence Section 3738 of the Statutes of the State of

California, found in the 1923 edition, General Laws
of California, at page 1371, part 1 thereof. We ask

that the same be considered as having been read in

evidence.

Plaintiff rests." [30]

Thereafter defendant's counsel moved for a non-

suit upon the grounds that the allegations of the

complaint had not been proven by the plaintiff in

that it had not been shown that all of the conditions

of the policy of insurance required to be performed

by Dr. Jarvis had been performed and that the

policy offered in evidence is at variance with the
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allegations of plaintiff's second amended complaint.

The motion was denied by the Court and an excep-

tion was taken by the defendant.

TESTIMONY OF GEORGE O. JARVIS, FOR
DEFENDANT (RECALLED).

GEORGE O. JARVIS was recalled as a witness

for the defendant and testified as follows:

I identify the documents which are now shown

me as copies of letters which were received by me
at approximately the dates appearing thereon.

The subpoena directed me to bring the originals

but I did not have them and could not do it.

Thereupon defendant offered the letters in evi-

dence and in that connection the following proceed-

ings were had:

"Mr. BACON.—We offer these letters in evi-

dence.

Mr. CUNHA.—Objected to on the ground that no

proper foundation has been laid for introduction of

copies; furthermore, the letters are self-serving,

and not binding on the plaintiff.

The COURT.—The letters may be self-serving,

but I think the proper foundation is laid. The doc-

tor said he received the letters, and turned them

over to somebody, and, so far as he is concerned,

they are lost, and cannot be found, and that he re-

members he received the originals. It may be that

the letters are subject to your objection that they

are self-serving. [31]

Mr. BACON.—At this time I will read the let-
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ters, which arc notices of rescission. It is on the

stationery of the Georgia Casualty Company, At-

lanta, Georgia, August 26, 1926.

'George O. Jarvis,

240 Stockton Street,

San Francisco, California.

Policy No. PH-33967.

Dear Sir: Referring to above indicated policy

issued to you by Georgia Casualty Company, we

beg to state that we have just discovered that your

statement 10 in the schedule of the policy is false;

accordingly, the company rescinds the policy, and

returns to you the premium of $25 enclosed here-

with.'

The other letter is substantially the same, and

refers to another policy.

The COURT.—That statement referred to is set

up in your answer to the complaint, in paragraph

VII, I presume?

Mr. BACON.—Yes, your Honor. I do not recall

the paragraph, but it is set up in the answer. Yes,

it is in paragraph VII. I offer these letters in evi-

dence.

Mr. CUNHA.—We make the same objection.

The COURT.—There is no proof here before me
that there was any suit pending against the doctor

for damages at the time he made the application for

the policy.

Mr. BACON.—I am going to offer proof, your

Honor.
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The COURT.—Objection overruled.

Mr. CUNHA.—Exception.

The COURT.—You may hereafter move to strike

unless that proof is supplied."

Thereupon the documents were received in evi-

dence and marked Defendant's Exhibit "A." De-

fendants' Exhibit "A" is as follows: [32]
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(Testimony of George O. Jarvis.)

THEREAFTER the testimony of GEORGE O.

JARVIS, recalled by defendant, continued as fol-

lows :

The document which is now shown to me bears

my signature and is filled out in my own handwrit-

ing in so far as the written portion is concerned,

and all of the statements therein were made by me
at the time I applied to defendant for the policy

and all of the statements therein were made by me
of insurance. The document is dated May 29,

1925.

Thereupon the document referred to was offered

in evidence and in that behalf the following pro-

ceedings were had:

"Mr. BACON.—At this time we offer in evi-

dence the application for the policy of insurance

before the Court, and ask that the same be con-

sidered read in evidence. If no objection is made,

I will read the portion to which I refer briefly.

The COURT.—It may be admitted. You may
read it.

Mr. BACON.—This document is a form used by

the Georgia Casualty Company in applying for

policies of insurance. Without reading the entire

portion, it is the application admitted by the wit-

ness to have been signed by him. It states his

name, age, and information relative to his practice

as a physician. Paragraph 10 is the one to which

particular reference is made:

'No claim or suit is pending against me for

damages on account of alleged error, mistake,
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or malpractice, and no claim has been paid by

me and no judgment has been entered against

me for damages on account of alleged error, or

mistake, or malpractice, except as follows:

None.

'

The statement at the head of the application is:

'This policy is based upon the following

statements of fact which are warranted by the

assured to be true and correct, and in consid-

eration of which the policy is issued.' [36]

The document is offered in evidence by the de-

fendant.

Mr. CUNHA.—We object at this time, on the

ground that no showing has been made that that is

actually a part of the policy.

The COURT.—Objection overruled.

Mr. BACON.—The answer to that is that it ap-

pears from the exhibit, itself, that the matters are

made a part of the policy."

Thereupon the document was received in evi-

dence and marked Defendant's Exhibit "B."

Defendant's Exhibit "B" is as follows:

DEFENDANT'S EXHIBIT "B."
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(Testimony of George O. Jarvis.)

THEREAFTER the testimony of GEORGE O.

JARVIS, recalled for defendant, continued as fol-

lows:

"Q. At the time you signed this application for

a liability policy with the Georgia Casualty Com-
pany, prior to that time had you had any claims as-

serted against you for malpractice by anyone?

Mr. CUNHA.—We object to that on the ground

that it calls for the opinion and the conclusion of

the witness ; the testimony would be hearsay, and not

binding on this plaintiff. The further objection is

that they would have to demonstrate that there was

an actual claim, meeting the requirement of this

policy. The mere conclusion of this witness that a

claim was made against him would not be binding on

the plaintiff. The question calls for his conclusion

as to whether a claim was made against him, or not.

The COURT.—Objection overruled.

Mr. CUNHA.—Exception.

A. No, I would not think I had. The thing that

that was based on was

—

Mr. CUNHA. — Just a moment. You have an-

swered the question.

Mr. BACON.—The doctor is qualifying the an-

swer.

The COURT.—Q. Do you wish to explain the an-

swer?

A. Perhaps I had better explain.

Q. Your answer is no, isn't it? A. Yes.
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Q. Now, go ahead with your explanation.

A. There was a woman by the name of Mrs. Anne

Bertin who came to me a day after she had had hair

dye applied to her head, and she wanted to have me
do some operation on her [39] face, which I did.

The hair dye irritated and infected the whole scalp,

without any regard to what I did, whatsoever. She

said it was my fault. I said no, it was not my fault.

I said,
'

'You had your hair dyed, which I found out

the day afterwards, otherwise I would not have

touched her, because that type of hair dye frequently

causes a widespread inflammation of the scalp. I had

other cases come to me since that time, and before.

She said she wanted me to pay her hospital bill. I

said,
'

' All right.
'

' She said she would raise trouble,

and I said, "All right, I will do it to save trouble,

although it is not my fault in any way, shape, or

form."

I paid her hospital bill and took a release from

Mrs. Bertin at that time. I paid her a sum of

money but I forget the amount. I think it was not

as much as $525.00 as I remember it. Although the

subpoena directed me to bring the releases I do not

have them because I could not find them, but such

releases were executed by Mrs. Bertin and her hus-

band. No suit was brought by them. The payment

to the Bertins and the execution of the releases by

them occurred prior to the time that I signed the ap-

plication which has been offered in evidence. Mr.

Williams, the representative of the Georgia Cas-

ualty Company, [40] knew all about it and told
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me it was not anything. I saw Mr. Williams a num-

ber of times as a representative of the Georgia Cas-

ualty Company on this and other matters and I told

him all about it. I said it was not my fault and he

said I should not pay it but I said I would rather

pay it than have any fuss about it. I think I was

insured in the Georgia Casualty Company at the

time I paid the money to Mrs. Bertin.

Cross-examination.

Upon cross-examination by the plaintiff the wit-

ness GEORGE O. JARVIS testified as follows:

Mr. Williams, the representative of the Georgia

Casualty Company, is sitting right here in the court-

room now. I told him about the affair with Mrs.

Bertin. That was before the policy was issued by

the Georgia Casualty Company. He told me at the

time there was no chance in the world of her recov-

ering because it was not my fault and for me not to

pay anything or do anything about it, but I said

I would rather pay it than have any fuss about it.

TESTIMONY OF WILLIAM H. WILLIAMS,
FOR DEFENDANT.

WILLIAM H. WILLIAMS was thereupon caUed

to the stand as a witness for the defendant and, be-

ing duly sworn, testified as follows:

I am the General Agent for the Medical Protec-

tive Company of Fort Wayne and I have occupied

that position for twelve and one-half years. I have

not at any time represented the Georgia Casualty
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Company or been employed by the Georgia Casualty

Company. [41]

I heard the statement by Dr. Jarvis upon the

stand relative to the settlement of a claim of Mrs.

Anne Bertin and her husband and the taking of re-

leases. I knew about that circumstance at the time

but I had no connection whatever with the Georgia

Casualty Company. At that time I was the repre-

sentative of the Medical Protective Company of

Fort Wayne and at that time my company had the

jDolicy of insurance against malpractice issued to Dr.

Jarvis. The claim of Mrs. Bertin was reported to

me as representative of the insurance carrier for Dr.

Jarvis at that time. I had something to do with

the releases which have been referred to. I met Dr.

Jarvis at the office of our attorneys, Ford, Johnson

& Bourquin, and Mr. Johnson drew the releases in

that case for Dr. Jarvis and Dr. Jarvis told me some

three or four days later that the releases had been

taken.

Cross-examination.

Upon cross-examination by the plaintiff the wit-

ness testified as follows

:

I did not see the releases but they were prepared

for Mr. and Mrs. Bertin. I do not know whether

the release released anyone else besides Dr. Jarvis.

My company did not put up the money to get the re-

leases.

Thereupon, in the absence of George F. Keil,

manager in San Francisco for the Georgia Casualty

Company at the time the policy in question was
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issued and whom the defendant desired to produce

as a witness on its behalf, it was stipulated by and

between counsel for plaintiff and counsel for de-

fendant that the testimony which Mr. Kiel would

give would be that, if the answer to statement No. 10

in the application, and which is also [42] re-

peated in the policy, had been by Dr. Jarvis that he

had paid a claim against him for alleged malprac-

tice, the defendant company would not have ac-

cepted the risk or issued the policy.

"Mr. CUNHA.—We will stipulate that he would

testify to that but we object to the testimony on the

groimd that it is a self-serving declaration.

The COURT.—Objection overruled. Is that all?

Mr. BACON.—That is all your Honor. The de-

fendant rests."

TESTIMONY OF MRS. AMANDA MAY, FOR
PLAINTIFF.

Mrs. AMANDA MAY was then called as a wit-

ness for the plaintiff and, being duly sworn, testi-

fied as follows

:

I know George O. Jarvis. I was his private sec-

retary and business manager in the month of Oc-

tober, 1924 and was familiar with his affairs.

Thereupon objections of defendant to further

questions propounded by plaintiff's counsel to the

witness relative to the payment by Dr. Jarvis of

the claim of Mrs. Anne Bertin against him were

sustained by the Court and the following proceed-

ings had:
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''Mr. CUNHA.—I think these questions are ad-

missible, your Honor, on the ground they tend to

prove the whole transaction.

The COURT.—The doctor was here. Why didn't

you ask him these questions? You had an oppor-

tunity to examine him, to make him your own wit-

ness, or to cross-examine him on that subject.

Mr. CUNHA.—I did attempt to examine him,

but [43] objection was made that it was imma-

terial, irrelevant and incompetent.

The COURT.—You mean as to whether or not he

borrowed the money to pay a claim'?

Mr. CUNHA.—I mean in regard to what he had

done about performing any operation on the lady.

I attempted to go into the whole transaction.

The COURT.—It did not make any difference

what he did. This woman made some claim that

she had been injured. He paid the claim. The

operation he performed, it seems to me, was imma-

terial, in view of that testimony.

Mr. CUNHA.—It would tend to prove whether

there was an actual claim that had been made.

The COURT.—He says there was, and he paid

the money. There must have been some claim

made, or he would not have paid the money."

At the conclusion of the testimony each party

moved for judgment in its favor and said motions

and the cause were thereupon ordered submitted

by the Court for decision.

That thereafter and on the 10th day of October,

1928, fhe Court ordered that plaintiff have judgment
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for the sum of $4,720.75, together with interest on

said sum from October 17, 1927, and costs, to which

ruling defendant duly excepted.

Now, within the time required by law, the rules

of this court and stipulation of the parties said de-

fendant proposes the foregoing as and for its bill

of exceptions to the rulings of said Court made

during the trial of said action and the decision of

said Court, and prays that it may be settled and

allowed as correct.

Dated: San Francisco, December 15th, 1928.

REDMAN & ALEXANDER,
Attorneys for Defendant. [44]

STIPULATION TO THE FOREGOING AS
THE BILL OF EXCEPTIONS IN THE
ABOVE-ENTITLED ACTION AND TO
THE CORRECTNESS OF THE SAME.

It is hereby stipulated that the foregoing bill of

exceptions is correctly engrossed, is true and cor-

rect and that the same may be settled and allowed

as defendant's bill of exceptions to the decision and

judgment in the above-entitled action.

Dated: December 31, 1928.

HARRY I. STAFFORD,
Attorney for Plaintiff.

REDMAN & ALEXANDER,
Attorneys for Defendant.
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ORDER SETTLING, CERTIFYING AND AL-

LOWING BILL OF EXCEPTIONS.

The attached and foregoing bill of exceptions now

being presented in due time and found to be correct,

I do hereby certify that the said bill is a full, true

and correct bill of exceptions in the above action

and that the recitals therein regarding the evidence

are true and correct and the same is accordingly

hereby approved, settled, certified and allowed.

Dated: January 4th, 1929.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Service of the within proposed bill

of exceptions admitted this 15th day of December,

1928.

HARRY I. STAFFORD,
Attorney for Plaintiff.

Filed Jan. 3, 1929. [45]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable A. F. ST. SURE, Judge of the

United States District Court:

The above-named defendant Georgia Casualty

Company, a corporation, feeling aggrieved by the

decision and order of the Court made and entered

on the 10th day of October, 1928, granting to plain-

tiff judgment in the sum of $4,720.75, together with
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interest on said sum from October 17, 1927, and

costs, and by the judgment of the Court entered

herein on the 10th day of October, 1928, in accord-

ance with said order and decision, does hereby ap-

peal from said order and judgment to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, under and according to the laws of the United

States in that behalf made and provided, for the

reasons set forth in the assignment of errors filed

herewith and it prays that its plea be allowed

and that citation be issued as provided by law and

that a transcript of the record, proceedings and

documents upon which said decree was based, duly

authenticated, be sent to the United States Circuit

Court of Appeals for the [46'] Ninth Circuit

under the rules of such court in such case made

and provided.

And your petitioner further prays that all fur-

ther proceedings be suspended, stayed and super-

seded until the determination of said appeal by said

United States Circuit Court of Appeals and that

the proper order relating to and fixing the amount

of security to be required of it be made.

And your petitioner will ever pray, etc.

Dated: San Francisco, January 3d, 1929.

REDMAN & ALEXANDER,
Attorneys for Defendant.

[Endorsed] : Filed January 3, 1929. [47]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now Georgia Casualty Company, a cor-

poration, the defendant in the above-entitled ac-

tion, and contends that, in the record, opinion, deci-

sion and final judgment in said cause, there is mani-

fest and material error, and in connection with and

as a part of its appeal herein makes and files the

following assignments of error upon which it will

rely in the prosecution of its appeal in said cause:

I.

That the United States District Court for the

Northern District of California erred in deciding

that the false statement of Dr. George O. Jarvis

(the insured) that no claim had been paid by him

on account of alleged error or mistake or malprac-

tice in his application to defendant for the policy

of indemnity insurance upon which this action is

based was not a breach of warranty, avoiding the

policy.

II.

That said Court erred in deciding that the false

statement of Dr. George O. Jarvis (the insured)

that no claim had been [48] paid by him on ac-

count of alleged error or mistake or malpractice in

his application to defendant for the policy of in-

demnity insurance upon which this action is based

was not a false representation as to a fact material

to the acceptance of the risk by defendant which
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avoided the policy and entitled defendant to rescind

said policy or contract of insurance.

III.

That said Court erred in deciding that the policy

of insurance was not rescinded in the manner and

within the time provided by law.

IV.

That said Court erred in deciding that, since the

right of the plaintiff to sue for damages for in-

juries sustained had accrued during the life of the

policy and before the attempted rescission, such

right was therefore not affected by anything that

may have occurred thereafter between the insurer

and the insured.

V.

That said Court erred in refusing to decide or

hold that plaintiff was bound by the notice of rescis-

sion of the policy given by defendant to the insured,

Dr. George O. Jarvis.

VI.

That said Court erred in refusing to decide or

hold that the policy of insurance upon which plain-

tiff sued was rescinded in the manner and within

the time provided by law and that such rescission

precluded any recovery thereon by plaintiff.

VII.

That said Court erred in refusing to decide that

appellant was entitled to rescind the contract or

policy of insurance at any time before the com-

mencement of an action upon the [49] contract



54 Georgia Casualty Company

or policy and that such rescission was binding upon

the plaintiff.

VIII.

That said Court erred in holding that Dr. George

O. Jarvis, the insured, had performed all the con-

ditions of said policy to be by him kept and per-

formed.

IX.

That said Court erred in ordering, in rendering

and in entering the final judgment herein dated

October 10, 1928.

X.

That said Court erred generally in refusing to

order judgment in favor of defendant and against

plaintiff.

XI.

That said Court erred in ordering judgment for

plaintiff against defendant in the sum of $4,720.75,

together with interest on said sum from October

17, 1927, and costs.

XII.

That said Court erred in ordering judgment for

plaintiff for any sum at all.

XIII.

That said Court erred in refusing to order judg-

ment for defendant upon the evidence in said cause.

XIV.

That said Court erred in deciding that the evi-

dence was sufficient to justify a judgment for the

plaintiff, and that the evidence was not sufficient

to justify a judgment for the defendant.
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WHEREFORE, defendant prays that said order

and judgment be reversed, and that an order be

entered reversing the order and judgment of the

lower court in said cause, and that said [50]

Court be directed to render and enter judgment in

favor of defendant.

Dated: San Francisco, January 3d, 1929.

REDMAN & ALEXANDER,
Attorneys for Defendant.

[Endorsed] : Filed Jan. 3, 1929. [51]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Upon motion of Messrs. Redman & Alexander,

attorneys for the above-named petitioner and de-

fendant Georgia Casualty Company, a corporation,

and upon filing the petition of said defendant for

appeal,

—

IT IS ORDERED that an appeal be and it is

hereby allowed to have reviewed in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit the order and judgment entered herein on the

10th day of October, 1928, in favor of plaintiff and

against said defendant, and that the amount of the

bond as required by law on said appeal be and the

same is hereby fixed at the sum of $6,000.00; and

said bond shall act as a supersedeas and cost bond

and execution shall be stayed pending the outcome

of said appeal.
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Dated: January 4, 1929.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed Jan. 4th, 1929. [52]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, Georgia Casualty Company, a corporation,

as principal, and National Surety Company, a cor-

poration organized and existing under the laws of

the State of New York and duly authorized to trans-

act business and issue surety bonds in the State of

California, as surety, are held and firmly bound

unto Laurett Boyd in the sum of Six Thousand

Dollars ($6,000.00), to be paid to the said Laurett

Boyd, her executors, administrators or assigns; to

which payment, well and truly to be made, we bind

ourselves, our successors and assigns, jointly and

severally, by these presents.

Sealed with our seal and dated this 4th day of

January, 1929.

WHEREAS, lately at a District Court of the

United States for the Southern Division of the

Northern District of California, Second Division,

in a suit pending in said court between Laurett

Boyd, plaintiff, and Georgia Casualty Company, a

corporation, defendant, a judgment was rendered

against the said defendant on the [53] 10th day
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of October, 1928, for the sum of $4,720.75, together

with interest on said sum from October 17, 1927,

;iik1 costs; and

WHEREAS, the said defendant, Georgia Casu-

alty Company, having obtained from said court an

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judgment

in the aforesaid suit, and a citation directed to the

said Laurett Boyd citing and admonishing her to

be and appear at the United States Circuit Court

of Appeals for the Ninth Circuit to be holden at

San Francisco, in the State of California, accord-

ing to law within thirty days from the date of said

citation,

—

NOW, THEREFORE, the condition of this obli-

gation is such that, if the said defendant, Georgia

Casualty Company, shall prosecute its said appeal

to effect and satisfy the judgment against it and

answer all damages and costs if it fail to make its

plea good, then the above obligation shall be void;

otherwise, to remain in full force and effect.

And further the undersigned Surety agrees that

in case of a breach of any condition hereof, the

above-entitled court may, upon notice to the under-

signed National Surety Company of not less than

ten (10) days, proceed summarily in the above-

entitled cause to ascertain the amount which said

National Surety Company as Surety is bound to

pay on account of such breach and render judgment

therefor against it and award execution thereof,
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not exceeding, however, the sums specified in this

undertaking.

GEORGIA CASUALTY COMPANY.
By ARTHUR M. BROWN,

Its Attorney-in-Fact.

NATIONAL SURETY COMPANY.
[Seal] By H. C. ROACH,

Its Attorney-in-Fact. [54]

The within and foregoing bond on appeal is

hereby approved, both as to sufficiency and form.

Dated: January 5, 1929.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed January 5th, 1929. [55]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of Above-entitled Court:

Please prepare record on appeal in the above-

entitled cause and include therein the following:

Second amended complaint—filed May 2, 1928.

Answer to second amended complaint—filed July 13,

1928.

Stipulation waiving trial by jury—filed Sept. 18,

1928.

Amendment to second amended complaint—filed

Sept. 18, 1928.

Memorandum opinion ordering judgment for plain-

tiff—filed October 10, 1928.
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The judgment entered in the above cause in favor

of plaintiff and against defendant—filed Oct.

10, 1928.

Stipulation as to Plaintiff's Exhibit No. 2 on ap-

peal—filed December 8, 1928.

Engrossed bill of exceptions.

Petition for appeal.

Assignment of errors.

Order allowing appeal.

Citation on appeal.

Bond on appeal.

This praecipe.

Dated January 4th, 1929.

REDMAN & ALEXANDER,
Attorneys for Defendant.

Service of the within praecipe for transcript of

record admitted this 5th day of January 1929, and

stipulated the papers and documents therein men-

tioned are sufficient for said transcript.

HARRY I. STAFFORD,
DEAN CUNHA,

Attorneys for Plaintiff.

[Endorsed] : Filed Jan. 5th, 1929. [56]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the District Court

of the United States, in and for the Northern Dis-

trict of California, do hereby certify the foregoing

56 pages, numbered from 1 to 56, inclusive, to be

a full, true and correct copy of the record and pro-



60 Georgia Casualty Company

ceedings as enumerated in the praecipe for record

on appeal, as the same remain on file and of record

in the above-entitled suit, in the office of the Clerk

of said court, and that the same constitutes the

record on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing

transcript of record is $31.25 ; that the said amount

was paid by the defendant and that the original

citation issued in said suit is hereto annexed.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

this 2d day of February, A. D. 1929.

[Seal] WALTER B. MALING,
Clerk United States District Court for the Northern

District of California. [57]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to Laurett

Boyd and Messrs. Harry I. Stafford and Dean

Cunha, Her Attorneys, GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

office of the United States District Court for the

Northern District of California, Southern Division,

wherein Laurett Boyd was plaintiff and Georgia
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Casualty Company, a corporation, was defendant,

and wherein Georgia Casualty Company is appel-

lant and you are appellee, to show cause, if any

there be, why the decree rendered against the said

appellant, as in the said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.

WITNESS, the Honorable A. F. ST. SURE,
United States District Judge for the Northern Dis-

trict of California, this 5th day of January, A. D.

1929.

A. F. ST. SURE,
United States District Judge.

Receipt of the within citation on appeal is ac-

knowledged this 5 day of January, 1929.

HARRY I. STAFFORD.
DEAN CUNHA.

[Endorsed] : Filed Jan. 5, 1929. [58]

[Endorsed]: No. 5708. United States Circuit

Court of Appeals for the Ninth Circuit. Georgia

Casualty Company, a Corporation, Appellant, vs.

Laurett Boyd, Appellee. Transcript of Record.

Upon Appeal from the United States District

Court for the Northern District of California,

Southern Division.

Filed February 2, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 5708

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Georgia Casualty Company,

a corporation,

Appellant,

vs.

Laubett Boyd,
Appellee.

APPELLANT'S BRIEF.

STATEMENT OF THE CASE.

This case involves an action by the appellee, Laurett

Boyd, against the appellant, Georgia Casualty Com-

pany, upon a physician's liability insurance policy,

issued in May, 1925, by appellant to^one Dr. George

O. Jarvis, a physician practising h$s profession in

San Francisco. The action is predicated upon a judg-

ment secured by appellee against Dr. George O. Jarvis

on October 17, 1927, based upon the alleged negligence

or malpractise of Dr. Jarvis in performing an opera-

tion upon appellee in November, 1925 (printed Tran-

script, pp. 1-5).

Appellant contested appellee's claim against the

policy issued by it to Dr. Jarvis upon the sole ground



that Dr. Jarvis had made a false statement in his

application for said policy, which false statement by

the applicant was a breach of warranty or a misrepre-

sentation or concealment of a fact material to the

contract, thereby avoiding the policy (Tr. pp. 6-11),

and entitling- the company to rescind the policy, which

it did.

THE ISSUE.

The question for determination here is: whether a

breach of warranty or misrepresentation of a material

fact by the insured, Dr. George O. Jarvis, in his ap-

plication to appellant for a physician's liability insur-

ance policy entitled appellant insurance company to

rescind such policy after appellee's claim against Dr.

Jarvis for malpractise arose, but before any action

was commenced by appellee against Dr. Jarvis, the

insured, for damages for such malpractise, and of

course long before any action was commenced by her

upon the policy.

The trial court held that "the right of the plaintiff

to sue for damages for injuries sustained had accrued

during the life of the policy and before the attempted

rescission; such right was therefore not affected by

anything that may have occurred thereafter between

the insurer and the insured" (Tr. pp. 15-16).

We respectfully contend that the statement of the

insured, Dr. George O. Jarvis, in his application for
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the policy was false under his own uncontradicted

testimony; that such false statement constituted a

breach of warranty or misrepresentation as to a ma-

terial fact, entitling- the appellant to rescind the

policy; that the policy was rescinded within the time

and in the manner prescribed by statute before any

action was commenced by appellee against insured or

insurer; and, finally, that the District Court erred in

holding that the rescission of the policy by appellant

upon the ground of the insured's breach of warranty

or misrepresentation in his application did not affect

any "right"
1

appellee may have had against the policy.

THE EVIDENCE.

It appears from the evidence that in May, 1925, Dr.

Jarvis made written application (Tr. pp. 39-41; de-

fendant's Exhibit "B") to the defendant for a

physician's liability policy, and that, pursuant to such

application, the policy applied for was issued by de-

fendant to Dr. Jarvis (Tr. pp. 23-24; plaintiff's Ex-

hibit "1"). It also appears from the testimony and

the record that notice in writing of rescission of the

policy in question was given to Dr. Jarvis by the

defendant on August 26, 1926 (defendant's Exhibit

"A"; Tr. pp. 35-36). The premium paid by Dr.

Jarvis for the policy w7as returned to him at the same

time (Tr. p. 30).



The ground for rescission by the company was the

falsity of a statement made by the insured in his

application as follows:

"No claim or suit is pending against me for

damages on account of alleged error, mistake or
malpractise, and no claim has been paid by me,
and no judgment has been entered against me for

damages on account of alleged error, or mistake,

or malpractise, except as follows: None" (Tr. pp.
30-41; defendant's Exhibit "B").

The falsity of this statement is established by testi-

mony of Dr. Jarvis himself that he had, prior to

signing said application, paid a claim asserted against

him by one Mrs. Anne Bertin on account of his alleged

malpractise in treating her (Tr. pp. 44-45).

It further appears that Mrs. Boyd, the appellee in

this case, made claim against Dr. Jarvis for his al-

leged malpractise, in November, 1925, in treating her,

and that, on September 21, 1926 (after appellant had

given notice of rescission of the policy to Dr. Jarvis),

she commenced an action in the Superior Court of the

City and County of San Francisco, State of California,

against Dr. Jarvis for damages for the alleged mal-

practise, which she prosecuted to judgment against Dr.

Jarvis, judgment having been docketed on October

19, 1927.

On December 13, 1927, appellee commenced this

action against appellant, Georgia Casualty Company,

upon the policy of insurance issued by it to Dr. Jarvis.



Ill its answer, appellant pleaded the avoidance of the

policy by the falsity of the statement by Dr. Jarvia in

his application (and incorporated in the policy) that

"no claim has been paid by him" for an alleged nial-

practise (Tr. p. 9).



ARGUMENT AND AUTHORITIES.

I.

THE STATEMENT OF THE INSURED, DR. GEORGE O. JARVIS,

THAT NO CLAIM HAD BEEN PAID BY HIM IS A WAR-
RANTY. THE FALSITY OF THIS STATEMENT WAS A
BREACH OF THE WARRANTY GIVING THE COMPANY
THE RIGHT TO RESCIND.

The facts of this case are simple and there is no

conflict in the testimony. Dr. George O. Jarvis, the

insured, filled out in his own handwriting and signed

an application addressed to the Georgia Casualty

Company for a physician's liability policy. In that

application he stated, among other things:

"10. No claim or suit is pending against me
for damages on account of alleged error or mis-
take or malpractise and no claim has been paid
by me and no judgment has been entered against

me for damages on account of alleged error or

mistake or malpractise, except as follows: None.'*

The application provided that the statements made

in it "are warranted by the assured to be true and

correct, and in consideration of which the policy is

issued" (Tr. p. 39).

Pursuant to the application as submitted, the com-

pany issued to Dr. Jarvis the policy applied for, in

which it was provided that:

"Georgia Casualty Company, Macon, Georgia
(herein called the Company), a stock company,
in consideration of twenty-five dollars ($25.00)
premium, and the statements contained in the

schedule endorsed hereon and made a part hereof,



which statements the assured makes and repre-

sents to be true by the acceptance of this policy,

does hereby agree to indemnify Dr. George O.

Jarvis, etc."
•

The "Schedule of Statements" endorsed on the

policy states that

"this policy is based upon the following state-

ments which are represented by the assured to be

true and correct, and in consideration of which
the policy is issued : '

'

and statement No. 10 in the Schedule of Statements

endorsed on the policy is the same as statement No. 10

in the application, with the answer "No exceptions".

The testimony is positive and without conflict that

Dr. Jarvis had, prior to the time that he signed the

application and prior to the issuance of the policy to

him by the appellant, paid a claim asserted against

him by one Mrs. Anne Bertin, who suffered an in-

fection following an operation by the doctor and who

claimed that the infection was the fault of the doctor

(Tr. pp. 44-45). This evidence clearly establishes the

falsity of the statement in the application and in the

Schedule of Statements in the policy that the insured

had paid no claim. The trial court was convinced of

the falsity of the statement in the application, as

appears from the following excerpt from the record:

"The Court. It did not make any difference

what he did. This woman made some claim that
she had been injured. He paid the claim. The
operation he performed, it seems to me, was im-
material, in view of that testimony.
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Mr. Citnha. It would tend to prove whether
there was an actual claim that had been made.
The Court. He says there was, and he paid

the money. There must have been some claim
made, or he would not have paid the money" (Tr.

p. 48).

The evidence shows that, upon learning of the

falsity of the statement and on August 26, 1926, the

appellant delivered to Dr. Jarvis a notice of rescis-

sion and with it returned to him the premium which

he had paid for the policy (Tr. p. 35). This was done

before the appellee in this case had commenced her

action against the doctor in the Superior Court of the

City and County of San Francisco in which she se-

cured a judgment against him. The present suit upon

the policy was not filed until December 13, 1927.

The law applicable to the facts in this case is clear

and positive. Whether the statement in the appli-

cation be construed as a warranty or a representation

or a concealment is immaterial ; the falsity of the state-

ment rendered the policy voidable and gave the com-

pany the right to rescind.

We contend that the statement by Dr. Jarvis that

he had paid no claim asserted against him is a ivar-

ranty under the provisions of the California Civil

Code, which are as follows:

Sec. 2604. "No particular form of words is

necessary to create a warranty."

Sec. 2605. "Every express warranty, made at

or before the execution of a policy, must be con-



tained in the policy itself, or in another instru-

ment signed by the insured and referred to in the

policy, as making a part of it."

Sec. 2606. "A warranty may relate to the

past, the present, the future, or to any or all of

these."

Sec. 2607. "A statement in a policy, of a mat-
ter relating to the person or thing insured, or to

the risk, as a fact, is an express warranty there-

of."

Sec. 2610. "The violation of a material war-

ranty, or other material provision of a policy, on
the part of either party thereto, entitles the other

to rescind."

Sec. 2612." A breach of warranty, without

fraud, merely exonerates an insurer from the

time that it occurs, or where it is broken in its in-

ception prevents the policy from attaching to the

risk."

The statement by the doctor that he had paid no

claim was made at or before the execution of the pol-

icy and is contained in the policy itself; the statement

was of a matter relating to the person insured and to

the risk as being a fact. It therefore was an express

warranty within the meaning of the above code sec-

tions. Being a warranty, the materiality or imma-

teriality of the statement is of no importance; the

falsity of the statement gave the company the right to

rescind and is a complete defense to this action.

"The falsity of warranties renders the policy

issued in reliance thereon void, and constitutes a

defense to an action upon the policy, although the

breach mav not have contributed to the loss. The
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fact that statements were made in good faith is

immaterial. * * * One of the very objects of
a warranty is to preclude all controversy about
the materiality or immateriality of the state-

ment. '

'

14 Cal. Juris., p. 494.

See also

:

Wolverine Brass Works v. Pacific Coast Cas.

Co., 26 Cal. App. 183; 146 Pac. 184;

McKenzie v. Scottish etc. Ins. Co., 112 Cal. 548

;

44 Pac. 922.

Warranties are affirmative or promissory. Affirma-

tive warranties are those which assert the existence

of a fact at the time of insurance and avoid the con-

tract if the allegation is untrue; a promissory war-

ranty is one which requires something shall be done or

omitted after the insurance takes effect and during its

continuance, and avoids the contract if the thing to

be done or omitted is not done or omitted accordingly.

14 Cal. Juris. 495, 505

;

McKenzie v. Scottish etc. Ins. Co., supra.

"A breach of an affirmative warranty consists

in the falsehood of the affirmation, when made,
while that of a promissory warranty, which is ex-

ecutory in its nature, is the nonperformance of
the stipulation."

14 Cal. Juris. 493;

Cowan v. Phoenix Ins. Co., 78 Cal. 181 ; 20 Pac.

408.
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The statement by the insured (Dr. Jarvis) in the

application and policy that he had paid no claim for

alleged error or mistake or malpractise was, therefore,

an affirmative warranty; and, since that statement

was untrue, it constituted a breach of the warranty

which avoided the policy.

"It has been said that the purpose of warran-
ties and conditions is to protect the insurer from
liability on risks which he is unwilling to take for

the stipulated premium, or perhaps for any prem-
ium."

14 Cal. Juris. 492.

See also:

Goorberg v. Western Assurance Co., 150 Cal.

510 ; 89 Pac. 130

;

Finkbohner v. Glenn Falls Ins. Co., 6 Cal. App.

379 ; 92 Pac. 318.

The law in California upon this subject conforms to

the general rule. The United States Supreme Court

has said that, in case of a warranty, the right of the

plaintiff to recover is defeated upon proof that an

answer to any of the questions in the application is

untrue, without regard to the materiality of the ques-

tions or the good faith of the answer.

Ins. Co. v. Trefz, 104 U. S. 197, 202; 26 L. Ed.

708;

Jeffries v. Life Ins. Co., 22 L. Ed. 833;

Piedmont etc. Life. Ins. Co. v. Ewing, 23 L. Ed.

610.
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II.

EVEN IF THE STATEMENT BE CONSTRUED AS A

REPRESENTATION, THE FALSITY OF IT GAVE COM-

PANY RIGHT TO RESCIND AND IS A COMPLETE

DEFENSE TO THIS ACTION.

If the statement of Dr. Jarvis that he had not paid

any claim against him on account of alleged error or

mistake or malpractise be construed as a representa-

tion, and not as a warranty, nevertheless it was ma-

terial to the acceptance of the risk, and therefore is a

complete defense to this action upon the policy.

The Civil Code of the State of California contains

a statement of the law upon the subject of conceal-

ment and representations as applicable to insurance

contracts. The sections of importance here are as

follows

:

Sec. 2561. "A neglect to communicate that

which a party knows, and ought to communicate,
is called a concealment."

Sec. 2562. "A concealment, whether inten-

tional or unintentional, entitles the injured
party to rescind a contract of insurance."

Sec. 2563. "Each party to a contract of insur-

ance must communicate to the other, in good
faith, all facts within his knowledge which are or
which he believes to be material to the contract,

and which the other has not the means of ascer-

taining, and as to which he makes no warranty. '

'

Sec. 2565. "Materiality is to be determined
not by the event, but solely by the probable and
reasonable influence of the facts upon the party to

whom the communication is due, in forming his
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estimate of the disadvantages of the proposed
coul ract, or in making his inquiries."

Sec. 2579. "A representation is to be deemed
false when the facts fail to correspond with its

assertions or stipulations/'

Sec. 2580. "If a representation is false in a

material point, whether affirmative or promissory,

the injured party is entitled to rescind the con

tract from the time when the representation be-

comes false."

In the light of the foregoing provisions of the ( 'ali-

formnia Civil Code, it will be seen that the falsity

of the insured's statement in his application for the

policy was at least a misrepresentation, entitling the

appellant to rescind the contract of insurance because

it was material to the acceptance of the risk by the

company. The fact that the parties asked and an-

swered the question relative to the payment of a claim

against him by the insured establishes the materiality

of the statement. Where the representations are in

the form of written answers made to written ques-

tions, the parties have, by putting and answering the

questions, indicated that they deemed the matter to be

material.

"The inquiry shows that the insurer considers

the fact material, and an answer by the insured

affords a just inference that he assents to the in-

surer's view. The inquiry and answer are tanta-

mount to an agreement that the matter inquired

about is material, and its materiality is not, there-

fore, open to be tried by the jury."

Ma/y on Insurance, Sec. 185;

MoEwen v. N. Y. Life Ins. Co., 23 Cal. App.

694, 697; 139 Pac. 242.
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"The fact that the company makes a specific in-

quiry of the insured as to a particular matter
establishes its materiality. Although the answer
to a question asked by insurer may not be mate-
rial in itself, it maj^ be rendered material by the

fact that the effect of the answer is to prevent the

company from pursuing his inquiry as to material
matters."

32 Corpus Juris, 1289

;

Snare etc. Co. v. St. P. F. & M. Co., 258 Fed.

425.

But even if the statement is not "deemed" to be ma-

terial from the fact that the question was asked

and answered by the parties in the case at bar,

the materiality has nevertheless been affirmatively

established by the testimony. The stipulated testi-

mony of Mr. Keil, the manager of the defendant

company at the time the policy in question was

issued, was that, if the answer to statement No. 10

in the application by Dr. Jarvis had been that he

had paid a claim asserted against him for alleged

error or mistake or malpractise, the company would

not have issued the policy (Trans, p. 47). It there-

fore follows that the policy was avoided by a false rep-

resentation as to a fact material to the acceptance of

the risk, which gave the company the right to rescind

and constitutes a complete defense to this action upon

the policy.

In the case of

Rankin v. Amazon Ins. Co., 89 Cal. 203; 26 Pac.

872,

involving an action on a fire insurance policy, the
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policy referred to an application and survey contain-

ing questions and answers. The Court said

:

"The fact that the survey was not furnished

until after the policy was delivered may have de-

prived it of any force or effect as a warranty,

under Sec. 2605 of the Civil Code; but conceding

this to be true it does not destroy its effect as a

representation of facts made as an inducement
for the issuance of the policy. * * * If any
of the material representations were false, the de-

fendant's tender of the premium and notice that

the policy was cancelled before the commencement
of the suit operated to rescind the contract (Civ.

Code, Sees. 2580, 2583)."

In another case the California District Court of Ap-

peal said:

"Where the applicant for an insurance policy

signs an application certifying to the truth of

statements therein contained material to the risk

and delivers it to the defendant, those statements

become his solemn representations. * * *"

"The further fact that the insurer exacted and
the applicant gave a statement as to previous in-

juries to his eyes or defects of vision, proves that

the parties considered and agreed that this matter
was material. Having so agreed, the fact of its

materiality is binding upon them."

Porter v. Gen. Ace. etc. Assur. Corp., 30 Cal.

App. 198, 204, 205 ; 157 Pac. 825.

A material misrepresentation, whether affirmative

or promissory, entitles the injured party to rescind

the contract from the time when the representation

becomes false.

14 Cal. Juris. 490.
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"A fraudulent misrepresentation will avoid the

contract whether it is expressly so stipulated or

not. Representations are dehors the contract,"

Wheaton v. North British etc. Ins. Co., 76 Cal.

415, 424; 18 Pac. 758.

For lack of substantial truth, the fact that the an-

swer was made in good faith is no valid excuse.

Ins. Co. v. Trefz, 104 U. S. 197 ; 26 L. Ed. 708.

Whether a question is immaterial depends upon the

question itself. But if, under any circumstances, it

can produce a reply which will influence the action of

the company, the question cannot be deemed imma-

terial.

Jeffries v. Life Ins. Co., 22 L. Ed. 833.

It is the duty of the assured to place the under-

writer in the same situation as himself ; to give to him

the same means and opportunity of judging of the

value of the risk ; and when any circumstance is with-

held, however slight and immaterial it may have

seemed to himself, that, if disclosed, would probably

have influenced the terms of the insurance, the con-

cealment vitiates the policy.

Sun Mut. Ins. Co. v. Ocean Ins. Co., 107 U. S.

485, 510; 27 L.Ed. 337;

Clark v. Manufacturers' Ins. Co., 8 How. 235,

248 ; 12 L. Ed. 1061.



17

III.

THE POLICY WAS RESCINDED IN THE MANNER AND WITHIN

THE TIME REQUIRED BY LAW.

Under the California Civil Code, if a representa-

tion is false in a material point, whether affirmative

or promissory, the insurer is entitled to rescind the

policy from the time when the representation becomes

false.

Sec. 2580 Civil Code of California;

Rankin v. Amazon Ins. Co., 89 Cal. 203; 26

Pac. 872.

The time of rescission is fixed by Sec. 2583 of the

Civil Code of California, which provides as follows

:

"Whenever a right to rescind a contract of in-

surance is given to the insurer by any provision

of this chapter, such right may be exercised at

any time previous to the commencement of an ac-

tion on the contract."

The notice of rescission of the policy was given to

Dr. Jarvis on August 26, 1926 (defendant's Exhibit

"A"; Tr. pp. 35-36), and the premium paid by him

for the policy was returned to him at the same time

(Tr. p. 30). The appellee's suit against Dr. Jarvis

was not commenced until September 21, 1926, and the

present suit upon the policy was not filed until Decem-

ber 13, 1927. Notice of rescission was, therefore,

given within the time required by law and before the

commencement of any action, either against the as-

sured or against the company upon the policy. And
at the time of notice of rescission the company re-
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turned to the assured the premium in full received

from him in payment for the policy. This action on

its part constituted a complete and legal rescission of

the contract, and no policy was, therefore, in existence

at the time of the commencement of the action upon

the policy and not even at the time of the commence-

ment of appellee's prior action against Dr. Jarvis.

IV.

THE CASES CITED BY APPELLEE IN THE LOWER COURT

ARE NOT IN POINT.

Appellant will have no opportunity to make written

reply to appellee's brief, so will take occasion at this

time to show that the cases cited by appellee in

the trial Court are not in point in the case at bar.

In the trial Court appellee argued that the rescis-

sion of the policy by the company was "ineffective as

to this plaintiff (appellee)", and cited as authority

for that contention:

Malmgren v. Southwestern etc. Ins. Co., 201

Cal. 29;

Pigg v. International Indemnity Co., 86 Cal.

App. 671

;

Finkelburg v. Continental Casualty Co., 126

Wash. 543 ; 219 Pac. 12

;

Stusser v. Mutual Union Ins. Co., 127 Wash.

419 : 221 Pac. 331.
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The Mainigral case, supra, is not in point and is of

no assistance to the Court in the case at bar. It merely

holds that the California statute (Stats. 1919, p. 776;

see Tr. pp. 12-13) is a part of every indemnity policy

issued in the State of California, giving a person in-

jured by the insured a right of action upon the policy

after judgment against the insured, if he is insolvent.

More particularly, it holds that a return of execution

unsatisfied is unnecessary to an action upon the policy,

but that insolvency of the judgment debtor may be

established in some other way. These matters are not

involved in the case at bar. We concede the insolv-

ency of the insured, Dr. Jarvis; we concede that ap-

pellee could maintain this action upon the policy is-

sued by appellant to Dr. Jarvis, if the policy had not

been rescinded by appellant prior to the commence-

ment of such action because of the false statement

in Dr. Jarvis' application for the policy. In the

Malmgren case there had been no breach of war-

ranty or misrepresentation of a material fact in the

application for the policy, and the policy had never

been rescinded but was a valid, existing policy at the

time the plaintiff commenced the action upon it. Con-

sequently, that case is clearly not in point here.

Pigg v. International Indemnity Co., supra, like-

wise is not authority upon the issue in the case at bar.

It involved much the same issue as the Mahngren case,

the California District Court of Appeal holding that

the insolvency endorsement required by the California

statute (Stats. 1919, p. 776) was a part of the in-
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demnity policy "even though not incorporated there-

in." There was an attempt in the Pigg case on the

part of the indemnity company to defend against the

action upon the policy upon the ground that the in-

sured did not cooperate with the company in the

defense of the case, as required by the policy, but the

Court held that the evidence did not support this de-

fense.

The Finkelburg and Stusser cases, supra, are deci-

sions of the Supreme Court of the State of Washing-

ton, and neither of them supports the decision of the

trial Court in the case at bar. Both of these cases

pass upon the right of a third party to sue upon a

policy and to what extent the company can defend for

the failure of the assured to give notice of accident or

give notice of an action against the assured. None

of these things is involved in the case at bar. Our

defense is not that Dr. Jarvis failed to do something

required by the policy after the alleged act or omission

in connection with the treatment of Mrs. Boyd; our

defense is that, because of the false statement in Dr.

Jarvis' application, the company was induced to issue

a policy of insurance which it would not have issued

had his answer been in accordance with the facts. This

was a breach of an affirmative warranty (or at least

a material misrepresentation) which affected the va-

lidity of the policy and gave the company the right

to' rescind, as it did. It is quite different from the

failure of an assured to do something required by a

valid, existing policy, such as failure to give notice of
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accident, failure to give notice of suit, failure to co-

operate with the company in the defense of the action,

etc.

In the trial Court, counsel for appellee also con-

tended that ''plaintiff's right to judgment against de-

fendant is absolute/' This is indeed an extravagant

statement. It means that there is no defense whatso-

ever to an action by a third party upon a policy of

liability insurance. Such a contention is manifestly

absurd.

Counsel apparently based this contention upon

the "insolvency endorsement" appearing upon the

policy, pursuant to the California statute (Tr. pp. 12-

13). But this statute does nothing more than give a

person who has secured a judgment against the in-

sured the right to sue the insurance carrier upon the

policy in the event of the insolvency or bankruptcy of

the insured. It does not take away from the insur-

ance carrier the right to defend against such a suit

where the policy has been secured by a misrepresenta-

tion of the assured in applying for the policy, or

where he has committed a breach of an affirmative

warranty, as in the case at bar. If the statute could

be said to go so far as that, it would impliedly repeal

all of the provisions of the Civil Code upon the subject

of warranties and representations applicable to insur-

ance contracts. Aside from the fact that repeals by

implication are frowned upon, there is no such impli-

cation in this statute.
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The statute (Stats. 1919, p. 776) specifically pro-

vides that an action on the policy is "subject to its

terms and limitations." And in the Mahngren case,

supra, the Court recognized that this limitation "has

reference to those matters concerning which the in-

surer and assured could legally contract."

The defense in the case at bar is concerned with the

validity of the policy itself. The company was in

effect defrauded into issuing the policy by the false

statement in the application for the policy. Having

subsequently discovered the falsity of this statement,

the company, within the time and manner provided by

law (Sees. 2580 and 2583, Civil Code of California),

rescinded the policy. The contention of counsel for

appellee that plaintiff's right to judgment against

defendant is "absolute" and that the company cannot

assert this defense, is without support of any decision

or authority whatsoever.

The case of

Kruger v. Cal. Highway hid. Exchange, 74 Cal.

Dec. 172,

cited by appellee, is not authority for that proposition

and is not in point. In that case the Court was con-

struing a "jitney bus" bond, executed pursuant to the

provisions of the "jitney bus" ordinance of the City

of Los Angeles. The bond in that case, as required by

the statute, specifically guaranteed the payment of any

judgment against the "jitney bus" driver on whose

behalf the bond was executed. No question of the

validity of the bond was raised, but the defendant
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ground that the principal ("jitney bus*' driver)

failed to report the action against him to the surety

company. A default judgment was taken against the

principal, which became final, and thereafter suit was

filed upon the bond. The appellate Court merely held

that, having guaranteed the payment of any judgment

against the principal, the indemnity company was

bound by the judgment, even though its principal had

failed to notify it of the action. The ordinance in that

case, which required a bond from the "jitney bus"

guaranteeing the payment of any judgment against it,

is quite different from the California insolvency stat-

ute (Stats. 1919, p. 776), which merely permits a suit

upon a liability policy issued to a private citizen after

judgment against the assured and in the event of his

insolvency. Furthermore, the defense that the "jit-

ney bus" driver failed to notify the surety company

of the accident is quite different from the defense as-

serted by the appellant in the case at bar, that the

policy was avoided by insured's breach of warranty

or misrepresentation and rescinded.

The best indication that the California appellate

courts did not in the Malmgren, Pigg and Kruger

cases, supra, intend to, and in fact did not, deprive a

liability insurance carrier of the defense asserted by

appellant in the case at bar is found in the later

case of

Bryson v. International Indemnity Co., 55 Cal.

App. Dec. 87 (advance sheets),
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which specifically holds that, although the statutory

insolvency endorsement in the policy permits an ac-

tion upon the policy by a third party who has secured

a judgment against an insolvent insured, such action

is nevertheless subject to the terms and limitations of

the policy. The headnote to the cited case reads as

follows

:

"In an action brought against the insurance
carrier upon a policy of automobile liability in-

surance by the holder of a judgment against the

insolvent insured, the judgment of the plaintiff

is conclusive only in respect to matters adjudged,
and the carrier is not estopped hy reason of the

judgment in favor of the plaintiff against the in-

sured, to defend that he is not liable under the

terms of the policy as an indemnitor." (Italics

ours.)

The insurance carrier denied liability in that case

upon the ground that the claimant at the time of the

accident was "being transported by the insured

for an implied consideration," contrary to the terms

of the policy. The issue raised by this defense did not

receive the consideration of the trial Court, which

proceeded upon the erroneous theory that defendant

was estopped to raise this question. The appellate

Court reversed the judgment and directed that the

trial Court retry the issue raised by this defense. The

appellate Court said

:

"Since the policy provides for an action on
such a judgment by the injured person against

the company, under the circumstances stated, the

evident intent is that such person shall have the

rights which the insolvent insured would have
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had if he had paid the judgment. Such a judg-
ment is conclusive only in respect to the matters
adjudged. No one would contend that it precludes
the company from defending on the ground that
it did not issue the alleged policy or that the
policy issued by it does not cover the motor ve-
hicle which caused the injury. It seems equally
clear that the company may show in defense that
its policy does not indemnify against liability for
damage to persons of the class to which the in-

jured person belongs. (1) In other words, before
the company can be held liable as an indemnitor
it must be proved that it is an indemnitor. 'While
one who is required to protect another from liabil-

ity is bound by the result of litigation to which
such other is a party, provided the former had
notice of such litigation, and an opportunity to
control its proceedings, a judgment against a
parti/ indemnified is conclusive in a suit against
liis indemnitor only as to the facts thereby estab-
lished. The estoppel created by the first judg-
ment cannot be extended beyond the issues neces-
sarily determined by it/ (14 R. C. L. 62; 31 C. J.

461; Pezel v. Yerex, 56 Cal. App. 304, 309.)"
(Italics ours.)

Brysoti v. Int. Ind. Co., supra.

CONCLUSION.

The material facts in this case are without conflict.

Appellant company issued a physician's indemnity

policy to Dr. Jarvis upon his written application for

the same. Thereafter, and on August 26, 1926, the

company rescinded said policy upon the ground of Dr.

Jarvis' breach of warranty, or misrepresentation of a

material fact in his application, giving Dr. Jarvis
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written notice thereof and returning therewith the

premium paid by him for the policy. On September

21, 1926, appellee commenced an action against Dr.

Jarvis for his alleged malpractise in performing an

operation upon her in November, 1925, and in Octo-

ber, 1927, a judgment was secured in said action in

favor of appellee and against Dr. Jarvis. In Decem-

ber, 1927, appellee commenced this action against ap-

pellant upon the policy, which had been rescinded

some sixteen months before.

There is only one issue in the case, and that is,

whether or not appellee is entitled to recover upon the

policy, which had been rescinded by appellant in the

manner and well within the time provided by law

(some sixteen months before action was commenced

by appellee upon the policy), for the alleged error,

mistake or malpractise of Dr. Jarvis in performing

the operation upon appellee before the rescission of

the policy.

The holding of the trial Court that the rescission of

the policy did not defeat appellee's right to recover

upon the policy is erroneous and finds no support in

any statute or decision. We respectfully submit that

the judgment of the lower court should be reversed

and judgment ordered for appellant.

Respectfully submitted,

Redman, Alexander & Bacon,
333 Pine Street, San Francisco.

Attorneys for Appellant.

Dated: San Francisco, Calif.,

May 18, 1929.
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STATEMENT OF THE CASE.

A restatement of the facts of this case is necessary

for clarity and for the purposes of appellee's argu.-

nieiit to this Court. The appellee, Laurett Boyd,

recovered a judgment against Dr. George O. Jarvis

on October 17th, 1927, based upon the negligence of

Dr. Jarvis, in performing an operation upon appellee

in November, 1925 (Tr. pp. 1-5, 18, 25-27). There-

after, for the purpose of recovering the amount of the

judgment, appellee brought this action against the

appellant, Georgia Casualty Company, upon the policy

of physicians' liability insurance, issued in May, 1925,

by appellant to said Dr. George O. Jarvis. The action

was brought under the terms of the California Statute

(Stats. 1919, p. 776), which provides that a person

who is injured by one that is insured, and who pro-



cures a judgment against the insured for the injury,

may sue the insurance carrier of the insured directly,

upon the policy, to recover the amount of the judg-

ment.

The case was tried by the District Court, a jury

having been waived by written stipulation of the

parties and filed with the Court (Tr. p. 14). No
request for special findings of fact or special con-

clusions of law having been made, the Court on Octo-

ber 10th, 1928, made its general finding in favor of

appellee and ordered judgment in accordance there-

with (Tr. p. 48).

The appellant in the District Court, opposed appel-

lee's claim upon the sole ground that Dr. Jarvis had

made a false statement in his application for said

policy. That said false statement was a breach of

warranty, or a misrepresentation, or concealment of a

fact material to the contract, thereby avoiding the

policy and entitling the company to rescind the policy

in toto and as to all persons.

The appellant for the purpose of rescission, sent a

notice of rescission of the policy, on which the appel-

lee's action is brought, to Dr. Jarvis, the insured, and

also, returned therewith, the amount of the premium.

Said notice was dated August 26th, 1926. The appel-

lant never sent any notice of rescission to appellee,

either as to herself, or to Dr. Jarvis, nor did appellant

attempt in any manner, or by any means, to effect

that rescission as to appellee other than by the notice

of rescission sent to Dr. Jarvis (Tr. p. 35). This

notice of rescission was not sent until after the negli-

gent operation.



APPELLEES CONTENTIONS.

The appellee contends:

1. Thai in vit'w of the condition of the record, the

only action this Eonorable Court can lake is to affirm

the judgment of the District Court.

2. That under the California statute (Stats. 1919,

p. 77(>), every contract of indemnity insurance now

written in the state of California is a tri-party agree-

ment; that the rights of the injured person under said

policy of insurance accrue at the time of the accident

or injury and that the liability of the company to the

insured person cannot be affected by any subsequent

action taken as between the insurer and the insured.

:'>. That under the aforementioned statute, defenses

that the insurer may have against the insured cannot

be asserted against the injured person.

I.

THE CONDITION OF THE RECORD IN THIS CASE REQUIRES

AN AFFIRMANCE OF THE JUDGMENT.

The appellant states that its sole ground of opposi-

tion to appellee's claim is the asserted breach of the

policy by Dr. Jarvis and its subsequent purported

rescission based thereon ; or as appellee views it, appel-

lant is contending that the appellee stands in the same

position as the insured in reference to the policy of

insurance and appellant may assert all defenses

against the appellee that it could assert against the

insured were he to bring an action on the policy;



and if the defense is not made out that appellee is

entitled to judgment.

It goes without question, that regardless of whether

or not a rescission by the insurer directed to insured

would be a good defense to an action on the policy by

the injured person, the rescission and the facts war-

ranting the same must first be proved, otherwise the

appellee is entitled to recover (Pigg v. International

Indemnity Co., 86 Cal. App. 671).

In view of the general finding of the trial Court for

the appellee, we consider that it must follow that upon

the evidence the trial Court did not feel that appellant

had proved the right to rescind or the rescission.

The answer of the appellant to this statement is to

be noted in its brief—where the evidence is recited

and the claim made that the testimony is without con-

flict and shows that appellant had the right to rescind

the policy and that the policy was rescinded.

We not only dispute that statement but we earnestly

urge that appellant is precluded from having the

matter reviewed by this Court ; that the review of this

Court in the present instance can only extend to an

examination of the pleadings and the rulings of the

Court during the progress of the trial.

Our contention is based upon the following facts

and authorities:

The case was tried and submitted to the District

Court for decision without any request from appellant

for special findings of fact or special conclusions of

law, nor was a request made for a general finding in



favor of defendant. Appellant made a motion for a

nonsuit at close of appellee's case and al the close of

the testimony both appellee and appellant made a

motion for judgment and the cause was submitted

(Tr. p. 48); thereafter, the District Court made its

genera] finding in favor of appellee and ordered judg-

ment thereon.

The effect of the failure to request findings and its

subsequent limitation of the review that may be had

in this Court has been expounded in many cases.

Tn the case of Vunsmuvr v. Scott (C. C. A. 9) 217

Fed. 200, 202, this Court stated:

"Under the provisions of Act March 3, 1865,

13 Stat. 501, Rev. St., Sees. 649, 700 (U. S. Comp.
St. 1913, Sees. 1587, 1668), the rule is well settled

that if a jury trial is waived, and a general find-

ing is made by the court, review in an appellate

court is limited to such rulings of the trial court

in the progress of the trial as are presented by a

hill of exceptions, and that the bill of exceptions

cannot be used to bring up the oral testimony for

review."

The rule is also set forth in the case of Northern

Idaho and Montana Power Company v. A. L. Jordan

Lumber Co., (C. C. A. 9) 262 Fed. 765, 766.

"On the trial no exceptions were taken to any
ruling of the Court, and no request was made for

special findings, or for a finding in favor of the

defendant in the action. The plaintiff in error

refers to the opinion of the Court below as con-

taining special findings of fact, but the opinion

cannot be resorted to for that purpose.

"In the absence of a special finding, the judg-

ment must be affirmed, unless the complaint fails

to state a cause of action, or the bill of exceptions



presents some erroneous ruling of the Court in the

progress of the trial. There being in the present

ease no ruling of the trial court, and no special

finding of fact, but only a general finding, the

latter must be accepted as conclusive, and this

court can go no further than to affirm the judg-

ment."

To the same effect

:

Newlands v. Calaveras Min. <& Mill. Co., (C. C.

A. 9) 28 F. (2nd) 89;

Fleisdhmcmn Const. Co. v. United States, 270

U. S. 349; 46 S. Ct. 384, 70 L. Ed. 624;

Oijler v. Cleveland etc. Co., (C. C. A. 6) 16 F.

(2nd) 455;

Law v. United States, 266 U. S. 494, 45 S. Ct.

175, 69 L. Ed. 401

;

Societe Nouvelle d'Armement v. Barnaby, (C.

C. A. 9) 246 Fed. 68.

The appellant has included in the record presented

to this Court the opinion of the trial Judge (Tr. p.

14). It has been repeatedly held that such an opinion

is no part of the record on ajipeal; and that such an

opinion is not a special finding of facts within the

meaning of the statute.

Northern Idaho and Montana Poiver Co. v.A.L.

Jordan Lumber Co. (supra)
;

Fleisclnuaiin Const. Co. v. United States

(supra).

The question of the sufficiency of the evidence can-

not be reviewed by this Court because appellant failed

to preserve its point by appropriate action in the

trial Court. Appellant as has been shown, failed to



request any findings; appellant at the close of appel-

lee's evidence did make a motion for a nonsuit which

was denied and an exception duly noted (Tr. p. 32)

bid appellant thereafter continued with its case and

introduced evidence in iis behalf and did not there-

after challenge appellee's evidence in any manner.

Having failed 1o do this, it has been held the point

is lost on appeal.

Alaska Fishermen's Packing Co. v. Chin Qnong,

(C. C. A. 9) 202 Fed. 707;

Modoc County Bank r. Binglimg, (C. C. A. 9)

7 F. (2nd) 535;

American Film Co. v. Eeilly, 278 F. 147.

The appellant's motion for judgment at the termi-

nation of the taking of the testimony availed it

nothing and does not present any question for review.

The case of Denver Livestock Commission Co. et al.

v. Lee, et al., 20 F. (2nd) 531, holds that a mere motion

for judgment before close of the trial and exception to

its denial, is insufficient to save for review the question

of sufficiency of the evidence to sustain general finding

by court for adverse party. If the question is to be

saved, the motion must be specific.

The appellee's view of the rule to be applied in the

present situation is most aptly demonstrated by the

case of People's Bank v. International Finance Cor-

poration (C. C. A. 4), 30 F. (2nd) 46, which states:

"The first question which arises on this record
is the extent of our power to review the decision

of the court below. It is well .settled that in a

law case we have no power to review the evidence
or to reverse findings of fact on the ground that
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they are not supported by the weight thereof.
Where the question is properly raised, we do have
the power to pass upon the question as to whether
there is any substantia] evidence to support the
verdict or findings, for this is a question of law;
but, for such question to be passed upon here, it

must have been raised properly in the court below.
As stated, that was not done in this case. The
fact that a jury trial was waived does not affect

the matter; for in such case, if defendant wishes
to challenge generally the sufficiency of the evi-

dence, he should move for a finding in his favor
on the ground of its insufficiency, and should note
an exception to the refusal of the motion, just as

though the trial were had before a jury. Allen v.

New York, P. & N. R. Co. (C. C. A. 4th) 15 F.

(2nd) 532. If it is thought that certain facts

essential to the case of the opposition have not
been established by sufficient evidence, it is neces-

sary, not merely to request special findings but to

except specifically to any findings objected to.

Where the findings are not thus excepted to, and
the sufficiency of the evidence to support them is

not challeng-ed, in the court below, assignments of
error based on the insufficiency of the testimony
present nothing for us to review. Fleischmann
Const. Co. v. U. S. 270 IT. S. 349, 46 S. Ct. 284,

70 L. Ed. 624; Gillespie v. Hongkong & Shanghai
Banking Corporation (C. C. A. 9th) 23 F. (2nd)

670; Lahman v. Burnes Nat. Bank (C. C. A. 8th)

20 F. (2nd) 897; Humphreys v. Third Nat. Bank
(C. C. A. 6th) 75 F. 852.

The rule stated by Judge Taft in the case last

cited and quoted with approval in the Fleisch-

mann case, supra, is as follows:

'He should request special findings of fact by

the court, framed like a special verdict of a jury,

and then reserve his exceptions to those special

findings, if he deems them not to be sustained by

any evidence; and if he wishes to except to the

conclusions of law drawn by the court from the



facta found he should have them separately stated

and excepted to. In this way, and in this way
only, is ii possible for him to review completely

the action of the court below upon the merits.'

Although we cannot, in the absence of proper

exceptions, review the sufficiency of the evidence

to sustain the findings, we can, where the judge

makes special findings, review the sufficiency of

the findings to sustain the judgment. R. S. Sec.

TOO: 28 l

T

. S. C. A. Sec. 875."

II.

THE RESCISSION IS INEFFECTIVE AS TO THE APPELLEE.

We will discuss this part of the case on the assump-

tion that the facts are as the appellee represents them

to be, namely, that Dr. Jarvis had issued to him a

policy of insurance by the appellant. That he there-

after negligently performed an operation on appellee.

That after this negligent operation, but before the

appellee sued Dr. Jarvis, or the appellant, the appel-

lant rescinded the contract of insurance, (although

we must state that whether the rescission was made

before suit was commenced against Dr. Jarvis, is not

definitely established). That thereafter, appellee recov-

ered her judgment against Dr. Jarvis and then com-

menced this suit against appellant.

On the foregoing statement of facts, we claim that

under the California statute (Stats. 1919, p. 776), this

contract of insurance is a tri-party contract. That the

rights of the appellee under said policy of insurance

accrued at the time of the injury (November, 1925),

and that the rights of the company to the insured
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person, cannot be affected by any subsequent action

taken as between the insurer and the insured.

Every policy of indemnity insurance written in the

State of California, since the passage of the statute

(Stats. 1919, p. 776), is a tri-party contract.

Holmgren v. The Southwestern Accident Insur-

ance Co., 201 Cal. 29, 33, 34,

wherein it is stated:

u* * * Ttle provisions f the statutes, are, as a
proposition of law, a part of every policy of in-

demnity issued by a company or corporation en-
gaged in transacting the kind of indemnity insur-
ance business which appellant was authorized by
the law of the state to transact. It was a con-
tractual relation created by statute which inured
to tlie benefit of any and every person who might
be negligently injured hj the assured as com-
pletely as if such injured person had been specifi-

cally named in the policy. * * *

* * * The statute is founded upon principles of

public policy and an anomalous situation would
be created if the rights of third parties, for whose
protection the law was adopted, could be hindered,

delayed, or defeated by the private agreements of

two of the parties to a tri-party contract. * * *"

See

:

Pigg v. International Indemnity Company,

supra.

The appellee in her action against appellant was

proceeding on a contract right (cases heretofore cited).

The rights of the injured person under said policy

accrue at the time of the accident or injury and the

liability of the company to said injured person cannot
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be affected by any subsequent action taken as between

the insurer and the Insured.

Malmgren v. The Southwestern Accident Insur-

ance Co.rim Cal. 29 (supra);

Firikelberg v. Continental Cos. Co., 126 Wash.

543; 219 Pac. 12;

Starr as v. Standard Accident Ins. Co., (C. C.

A. <)) 27 F. (2d) 859;

Metropolitan Casualty las. Co. v. Albritton,

LM 4 Ky. 16, 282 S. W. 187.

In the Fvnkelberg case (cited with approval in

St asset- r. Mutual Union Insurance Co. (1923) 127

Wash. 449, 221 Pae. 331, and Slaveas v. Standard

Acrideat las. Co. supra) it is stated:

"We art' satisfied that the appellant (the in-

jured person) has a right to maintain this action

against the resiiondent, (insurance company)
* * * and that this right accrued at the time of

the accident."

In view of the authorities we have cited and the

familiar rule that a third person, beneficially inter-

ested in a contract may maintain an action to recover

thereon, even though the identity of the third person

may not he known at the time of the execution of the

contract; the rescission in this case was ineffective for

any purpose and the defendant is hound by its con-

tract with the plaintiff.
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III.

APPELLEE'S RIGHT TO JUDGMENT AGAINST APPELLANT
IS ABSOLUTE.

The appellee is proceeding in this action upon the

contract right conferred upon her by statute, and

under said statute it is our contention that the

appellant is not entitled to raise this defense; that

this statute in the interests of public policy vitiates

any such defense on the part of the insurer.

Let us first look to the reasons for this enactment of

this statute and the intent of the legislature that lies

behind it. It is a matter of common knowledge that

for many years prior to the enactment of this statute

it was the policy of certain unscrupulous insurance

companies whose insured had judgments recovered

against them for injuries to supply said persons with

an attorney; put them through bankruptcy and give

them a sum of money in order to avoid responding to

these judgments. It was one of the tricks of the busi-

ness, however, an aroused public demanded relief from

such tactics and the present statute was enacted to

curb any such activity on the part of any insurance

company.

We say that this statute deprives the insurance

company of the defense it is attempting to set up ; not

only in express terms but also by virtue of the intent

that is behind it, for of what practical benefit would

this statute be if the insured and the insurer could

get together and cancel or rescind the policy and

thereby leave the injured person without any recourse;

such cannot lie nor is it the effect of the statute for
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the insured and the insurer would be doing the very

thing the statute strikes at.

The opinion of the Supreme Court of the State of

California in regard to this statute, as expressed in

the case ofMalmgr&n v. Southwestern Accident Insur-

ance Co., 201 Cal. 29, at pages 33 and 34, is most apt:

"The substantive law of this state cannot be
enlarged, circumvented, defeated, or modified by
any provision which the insurer may have eleeted

to place in its contract in derogation of or in

conflict therewith. The statute is founded upon
principles of public policy and an anomalous situ-

ation would be created if the rights of third

parties, for whose protection the law was adopted,

could be hindered, delayed, or defeated by the

private agreements of two of the parties to a tri-

party contract. If appellant's contention be

sound, then it could, with equal justification, re-

quire the question of the assured 's bankruptcy to

be adjudicated by a competent tribunal before it

would be obliged to recognize his insolvency or

bankruptcy, or impose other conditions precedent

to the injured person's right of action in deroga-

tion of express provisions of the law's mandate.

We see no merit in the contention. Sehoenfeld v.

New Jersey Fidelity & Plate Glass Ins. Co., 203

App. Div. 796 (197 N. Y. Supp. 606), relied upon
as an authority in the instant case, is merely

declaratory of the New York statute, which pro-

vides that a cause of action does not accrue to the

injured person until an execution issued upon the

judgment against the assured has been returned

unsatisfied by reason of insolvency or bankruptcy.

No such language or language equivalent thereto

is found in the statute of this state and neither

appellant nor this court is given authority to

interpolate the provision of the New York law

into a California statute. The clause in the statute

which provides that an 'action may be brought
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against the company, on the policy and subject to

its terms and limitations, by such injured person'
was not intended to defeat its purpose upon the
theory that an action brought 'on the policy' binds
the injured person to a repudiation or waiver of

the benefits of the statute expressly adopted for

his protection, but it clearly has reference to those

matters concerning which the insurer and assured
could legally contract."

The recent case of Kruger v. California Highway

Indemnity Exchange, 201 Cal. 672, contains a great

deal of reasoning and thought that applies to the situ*-

ation before us. The Court, in that case, deals with

a jitney bus ordinance of the City and County of San

Francisco. The opinion establishes that there can be

no question of the constitutionality of such statutes

(pp. 177 and 178).

Now, this ordinance is the enactment of the local

legislator in response to the public demand for pro-

tection in its special phase even as Statutes 1919, page

776, is the enactment of the state legislators to govern

a larger- class of the same sort of cases.

The reasoning and interpretation given the ordi-

nance applies as well to the state statute. The points

we urge here in relation to the state statute and

which were decided and held to be the proper con-

struction and interpretation of the local ordinance, are

matters of first impression in so far as the state

statute is concerned.

The statute provides:

"No policy of insurance against loss or damage
resulting from accident to, or injury suffered by
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another person ami for which the person injured
is liable * * * shall be issued or delivered to any
person in this State by any domestic or foreign
insurance company, authorized to do business in

this Slate, unless there shall be contained within
such policy a provision that the insolvency or
bankruptcy of the person insured shall not release

the insurance carrier from the payment of dam-
ages for injury sustained or loss occasioned during
tile life of such policy and stating that in rase.

judgment sludl lie secured (ifjaiust the insured in

an action brought by the injured party or his etc.,

then an action mo/y be brought u<i<iiusl the com-
]><uiu on the policy and subject l<> its terms and
limitations, by such injured persons etc., to re-

cover on said judgment"

In order that we may be clear upon this construction

of the statute we will state that the clause "and sub-

ject to its terms and limitations" can only be taken

in one way, namely: that the recovery thereon is to be

limited to the figures that the policy provides and that

the insurance cover the risk in question, for example,

a judgment of $10,000 and a policy of insurance for

$5,000, the recovery is limited to the $5,000, but given

a judgment and a policy of insurance, indemnifying

against the liability on which the judgment is recov-

ered, and there is nothing to stop the judgment

holder's right to recovery, but the provisions of the

statute which require insolvency or bankruptcy on the

part of the insured.

We have shown in this brief under our discussion of

the rescission phase that under this statute and the

policies of insurance written thereunder that the lia-

bility of the insurer to the injured person becomes
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fixed at the time of the injury. The liability is fixed

even though suit to enforce that liability cannot be

commenced until after judgment against the insured

and his insolvency or bankruptcy. The insurer by

writing insurance under this statute, undertakes to

pay such judgment in case these conditions occur and

the suit is brought, as the statute states, to recover on

said judgment.

We cannot see any distinction between the liability

assumed by the insurer in the Kruger case, from that

assumed under the state statute by the insurer in this

case.

We must give the statute a construction that makes

it virile and effective, not one that emaciates it and

makes it a dead letter and subject to the machinations

of unscrupulous parties.

The appellant contends, of course, that this statute

under which appellee proceeds, saves to the insurer all

defenses that it could urge against the insured.

As we have shown, there is no definite expression on

this question by the California Courts.

We do not agree with appellant in what may be

deduced from the case of Bryson v. International In-

demnity Co., 55 C. A. D. 87; the only question decided

there was that unless the policy covers the risk, the

insurer cannot be held by an injured person, and the

insurer may show that it had not assumed liability in

certain situations. That is an entirely different

proposition from a suit by an injured person against

an insurer on a policy which covered the insured

under those circumstances in which the person was

injured.
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It is not our contention thai merely because a person

is insured, his insurer must answer for all his mis

deeds. The injured person must show he was one of

the class the policy included.

And. of course, in the Pigg v. International Ind&mn

nil// Go. case (supra) the Court did not have to con-

sider the question at all inasmuch as the evidence did

not establish the proposition the insurer was urging

as a defense.

We are convinced that in view of the Malmgren

case and the reasoning therein, when coupled with the

Finkfiber <j case, which carries that reasoning to its

logical conclusion that there can be no doubt as to the

course California will adopt when the question is

squarely presented to its Courts.

CONCLUSION.

We have considered this case in the light of appel-

lant 's claims, from which it follows, that the appellee

is entitled to recover unless the appellant proved that

it was entitled to rescind the policy and that it did

rescind the policy before any action was commenced

thereon.

We have directed this Court's attention to the fact

that this matter is before it upon a general finding for

appellee and have contended that it necessarily follows

that the trial Court must have found against the

establishment of the facts of this defense and that

even though appellant claims this is contrary to and

against the weight of the evidence, still appellant by
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failing to take appropriate action in the trial Court

cannot bring the testimony to this Court for review.

We submit that the review of this Court is limited

by the condition of the record, to an examination of

the pleadings and the rulings of the trial Court on

the admission and exclusion of evidence and that in

view of the fact that the prima facie case of appellee

has, in so far as this Court is concerned, remained

undisturbed, the judgment of the District Court should

be affirmed.

Though to our mind, in no way required, we have

discussed the case upon its merits and in the light

most favorable to appellant, and we consider that this

Court agrees with the conclusions heretofore arrived

at by other Appellate Courts that the subsequent

actions between the insurer and the insured in regard

to a policy of insurance cannot affect the rights of

third parties theretofore accrued therein.

We submit that the California statute is to be given

an interpretation in accord with the purposes sought

to be accomplished thereby and that the judgment of

the District Court be affirmed.

Dated, San Francisco,

June 17,1929.

Respectfully submitted,

Harry I. Stafford,

Dean Cuxha,

Attorneys for Appellee.

Daniel R. Shoem v.ker.

Of Counsel.
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To the Honorable William B. Gilbert, Presiding

Judge, and to the Associate Judges of the United

Si ai<s Circuit Court of Appeals for the Ninth

Circuit

:

Appellee respectfully asks a rehearing in this cause

for the reason that appellee sincerely helieves that

this Court, in its judgment has failed to apply cer-

tain fundamental legal principles and as a result

thereof, lias rendered a decision, which if not cor-

rected, will result in the gravest injustice.

Appellee is inclined to believe that this Court un-

derstood the exact situation as it existed between the

doctor, the insurance company and herself, yet, cer-

tain passages in the decision of the Court raise a

doubt in appellee's mind.



There is no doubt that Dr. Jarvis had the policy of

insurance issued to him in May, 1925, containing that

certain provision required in such contract by virtue

of Statutes 1919, page 776; that said policy was

issued to the doctor only upon certain warranties or

representations. That thereafter, while this policy

was in the possession of the doctor, the premium in

the hands of the insurance company, and from all

that appears while each of said parties held the same

in full force and effect, the doctor operates on ap-

pellee and injures her. Now appellee gets after the

doctor; the insurance company does a little investi-

gating and soon the doctor receives a notice of re-

scission, advising him that the company has discov-

ered the falsity of one of his warranties or represen-

tations, and on that ground it was rescinding the

policy and returning the premium. That which we

would especially point out is that no notice of this

rescission is sent to appellee. She is completely

ignored as well as ignorant of the rescission. Then,

as we know, appellee sued and recovered a judgment

against the doctor and he chose to become a bankrupt

;

the appellee then demanded that the insurance com-

pany pay the judgment obtained against its insured

and was told that they denied all liability and the

foregoing rescission was explained as the ground,

even as it was later the defense in the cause which

was brought under the provisions of the statute and

which is now before this Court on appeal.

The basis of this decision, as we view it, is con-

tained in the statement by the Court that:



"The evidence is without conflicl and fully

supports the appellant's affirmative defense
(Opinion, p. 3, line 4).

We cannot agree to this statement in view of the

Fact thai there is round in this case certain testimony

thai raises the question of notice and waiver by the

insurance company. \h-. Jarvis, while testifying on

behalf of the insurance company said thai while he

was insured with the Georgia Casualty Company,

their agent recommended that he settle the claim, now

being- used as a defense and that said agent stated

that it was no claim against the doctor, anyway, in the

sense that it was caused by any negligent conduct on

his part. Of course, this is denied by Mr. Williams,

who was also called as a witness by the insurance

company, and who claims that he at no time repre-

sented the Georgia Casualty Company (Tram pp. 44

and. 45). This is clearly a conflict of evidence on the

appellant's side of the case and we most earnestly

urge, that inasmuch as there were no findings of fact

other than those which may be implied by reason of

the judgment for appellee this Court is exceeding its

province when it chooses to adopt certain evidence

and ignore other testimony equally as credible. We,

again, say to this Court that without the findings of

the trial Court, especially in this case, the motion for

judgment raised no question which this Court could

review, and that the Court erred when it departed

from the rule, that every intendment in favor of the

validity of the judgment of the trial Court is to be

exercised by the Appellate Court. Further, since

there are no findings of fact, we do not feel the Court



has acted within its jurisdiction when it undertakes

to say what the trial Court did or did not believe from

the evidence as adduced before it.

Whether or not the insurance company had the

right to rescind as against Dr. Jarvis, the appellee is

not concerned. The appellee claims that under the

policy of insurance she had certain contract rights,

that were valid and enforceable and that if there were

any defense to her action, the proper steps were not

taken by the insurance company to preserve it.

In its discussion of appellee's rights under the

policy of insurance, the Court has refused to consider

appellee's authorities on the ground they were not in

point and has failed to apply those rules applicable

to contracts which are voidable as distinguished from

those which are void.

Regardless of what else the case of Malmgren v.

S. W. etc. Insurance Company, 201 Cat. 29, may de-

cide, it does declare that insurance policies, which by

virtue of the California Statute must incorporate

its provisions, are tri-party contracts, consisting of

the insured, the insurer, and the prospective injured

party. That holding is no mere dictum and is bind-

ing upon this Court in applying the statute. Further,

appellee referred to said case only for its authority

upon that point.

Contrary to the opinion of the Court, we believe

that the contract of insurance between the doctor

and the insurance company was a valid contract of

insurance; and that it was not void. It was the usual

policy written in such oases, subject to the one in-



finnity, if we assume the truth of the insurance com-

pany's defense, thai it was induced to enter into the

contract by reason of the doctor's fraud. This most

certainly did not invalidate the contract, it did make

the contract voidable, as distinguished from void, and

until such time as the insurance company acted upon

its rights, it was a perfectly valid and subsisting con-

tract ((> Cal. Jur. '28, par. 12). Meantime, between

the making of the contract and before the rescission,

appellee had been injured and her rights under the

contract had accrued. She was an innocent party,

untouched by the doctor's fraud and it cannot be

raised against her.

The rule as to voidable contracts when the rights

of innocent third parties intervene is to prevent the

rescission and leave the original parties to the contract

subject to the remedy of damages as between them-

selves.

There is an expression in the opinion that appellee

furnished no consideration, and our reaction is that

this prejudiced the cause of appellee. Of course,

this should not be so, for the rule in this jurisdiction,

as in the majority of jurisdictions is:

« * * * that a third person may enforce a
promise made for his benefit even though he is a
stranger both to the contract and to the consid-
eration. In other words, it is not necessary that

any consideration move from the third party; it

is enough if there is a sufficient consideration be-

tween the parties who make the agreement for

the benefit of the third party. This doctrine,

originally an exception to the rule that no claim

can be sued upon contractually unless it is a con-

tract between the parties to the suit, has become



so general and far reaching in its consequences

as to have ceased to be simply an exception, but

is recognized, within certain limitations, as an
affirmative rule."

6B. C.L. 884;

Buckley v. Gray, 110 Gal. 339, 42 Pac. 900.

If what we have said is true, then we feel that

appellee comes within that portion of the opinion that

reads as follows:

"It may be conceded that after an injury has
been suffered, neither by agreement nor other-

wise, could the parties to the policy deprive the

injured person of the benefit thereof, but as

already suggested, the right of the third person
presupposes the existence of a valid policy."

(Page 5, lines 9-13.)

In referring to appellee's authorities, the opinion

of this Court states

"But admittedly, no decided case is directly in

point, and hence, we do not stop to analyze or

distinguish the citations."

True, there is no case cited on all fours with the

present case, however, each of said cases presents a

similar situation and we feel that the reasoning

therein, carried to its logical conclusion, is that which

should be applied to this cause.

It is our belief that the principles and rules gleaned

from a study of those cases, create a mathematical

reasoning from which the appellee's right to recover

is inescapable.

We submit that the conclusion of this Court, if not

rectified, will vitiate the very purposes of the Califor-

nia statute. The primary and only object of this



statute is the protection of the injured party. Its

purpose is to prevent and remedy certain evils thai

once prevailed in the insurance business. If the in-

jured person is to be denied a recovery on the state

of tads we have here what is t<> prevent practices

along this line? A very simple method is presented

the unscrupulous by which the statute may he evaded

under the restricted effect given it by this decision.

Dated, San Francisco,

August 28, 1929.

Respectfully submitted,

Harry I. Stafford,

Dean Cunha,

Attorneys for Appellee

and Petitioner.

Daniel R. Shoemaker,

Of Counsel.

Certificate of Counsel.

I hereby certify that I am of counsel for appellee

and petitioner in the above entitled cause and that in

my judgment the foregoing petition for a rehearing

is well founded in point of law as well as in fact and

that said petition for a rehearing is not interposed

for delay.

Dated, San Francisco,

August 28, 1929.

Harry I. Stafford,

Of Counsel for Appellee

and Petitioner. *•












